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INTERMEDIATE EXAMINATION
DECEMBER 2005

COMPANY LAW

Time allowed : 3 hours Maximum marks : 100

NOTE: Answer SIX questions including Question No. 1 which is COMPULSORY.

Question 1

Attempt any five of the following :

(i) Mention the provisions relating to change in the name of a company.
(ii) Explain the provisions for transfer of unclaimed dividend.
(iii) State the provisions regarding registration and modification of charges.

(iv) "Company has an independent existence apart from its members."
Comment.

(v) Abhijeet is a shareholder of Kutumb Ltd. On receipt of notice of an annual
general meeting to be held on 28th September, 2004, Abhijeet issued a
proxy in favour of Baljeet on 25th September, 2004. Abhijeet again issued
another proxy in favour of Charanjeet on 26th September, 2004. Both Baljeet
and Charanjeet attended the meeting on 28th September, 2004. Decide who
is entitled to vote on a poll.

(vi) Clover Ltd. has received a notice from its shareholders holding in all 8% of
the paid-up capital for the removal of one of the directors. Advise the
company. (4 marks each)

Answer 1(i)

Once the company is incorporated with a specific name, it can get the same
changed subsequently in accordance with the provisions of Section 21 of the
Companies Act, 1956 by passing a special resolution and with the approval of the
Central Government. No Central Government’s approval shall be required if the
change in name is only of the addition or deletion of the word ‘private’. An application
is required to be made to the Registrar in Form No. 1A with a fee of Rs. 500/- to
ascertain availability of name. The period of validity is six months. The change must
be communicated to the Registrar by filing Form No. 23 prescribed under the
Companies (Central Government’s) General Rules and Forms, 1956 alongwith a
printed or typewritten copy of the special resolution and explanatory statement within
30 days of the passing thereof. The change in name has to be sanctioned in the light
of guidelines prescribed by the Central Government in this behalf. The Registrar will
enter the new name in the register and issue a fresh certificate of incorporation.

Answer 1(ii)

Section 205A of the Companies Act, 1956 provides that where a dividend has
been declared by a company but has not been paid or claimed within 30 days from
the date of declaration, to any shareholder entitled to the payment of the dividend, the
company shall within 7 days from the date of expiry of the said period of 30 days,
transfer the total amount of dividend which remains unpaid or unclaimed within the
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said period of 30 days, to a special account to be opened by the company in that
behalf in any scheduled bank to be called ‘Unpaid Dividend Account of.......
Company Ltd./Company (Pvt.) Ltd.

If default is made in transferring the unclaimed dividend to the said account, the
company shall pay, from the date of such default, interest on so much of the amount
as has not been transferred to the said account, @ 12% per annum. Such interest
shall be paid to the members of the company in proportion to the amount remaining
unpaid to them.

Answer 1(iii)
Registration of Charge

Section 125 of the Companies Act, 1956 requires a company to file, within 30
days after the date of the creation of a charge, with the Registrar, complete
particulars together with the instrument, if any, creating, evidencing or modifying the
charge, or a copy thereof verified in the prescribed manner for registration; otherwise
the charge shall be void against the liquidator and creditors and on the charge
becoming void, the money thereby shall immediately become payable.

The Registrar may allow further period of 30 days, for registration of charge, by
paying additional fees.

Following types of charges must be registered:

(a) acharge on movable and immovable assets of the company

) a charge on book debts

) charge for the issue of secured debentures

) charge on uncalled share capital

) a floating charge on the undertaking or any property including inventory
) a charge on the ship

) a charge on goodwill

(h) charge on calls made but not paid.

Modification of charges

As per Section 135 of the Act, whenever the terms or conditions, or the extent or
operation, of any charge registered are or is modified, it shall be the duty of the
company to send to the Registrar the particulars of such modification within 30 days.
For registration of modification of charges, Form No. 8 has to be filed with the
Registrar. A charge for modification can only be filed by the company.

Answer 1(iv)

By incorporation under the Companies Act, 1956, the company is vested with a
corporate personality quite distinct from the individuals who are its members. Having
a separate legal entity, it has its own name and acts under the corporate name,
having a common seal.

The company can hold assets in its own name, it can own property, incur debts,
borrow money, operate bank account, hire people, enter into contract and can sue
and be sued.

A shareholder cannot be held responsible for the acts of the company. The
company is not the agent of the members and so they cannot bind it by their acts.
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The case of Solomon v. Solomon & Co. Ltd. (1897) A.C. 22 has clearly established
the principle that once the company has been duly incorporated under the Act, it
becomes a separate entity distinct from its members.

Answer 1(v)

Abhijeet, a shareholder of Kutumb Ltd. is entitled to appoint a proxy to attend the
Annual General Meeting on 28th September, 2004 in lieu of himself. He appointed
Baljeet as proxy on 25th September, 2004. Abhijeet again issued another proxy in
favour of Charanjeet on 26th September, 2004. As the second proxy is received
before the expiry of 48 hours from the time for holding the annual general meeting,
the earlier proxy, i.e. Baljeet dated 25th September, 2004 gets revoked. Thus,
Charanjeet will be entitled to attend the meeting and vote on a poll.

In Re Swadeshi Polytex Ltd,. (1988) 63 Com Cases 709 (Del) it was held that if
one shareholder makes two proxies in respect of same shares, the proxy of the later
date will be valid as against the earlier proxy.

Answer 1(vi)

As per Section 284 of the Companies Act, 1956, a director of a company may be
removed from office before the expiry of his term by shareholders by complying with
the following :

1. A special notice shall be required to be moved by the shareholders for the

removal of director.

2. On receipt of notice, the company shall forthwith send a copy of the same to

the director concerned.

3. Director concerned is entitled to be heard before the meeting.
4. After passing a special resolution at the general meeting, a director can be
removed.

The resolution proposed would necessitate the convening of an EGM. EGM can
be requisitioned under Section169 of the Act by member/s holding not less than one-
tenth of the paid-up capital carrying voting rights. In the instant case, the
shareholders who have requisitioned the meeting are holding only 8% of the paid up
capital. Hence, the resolution should be rejected.

Question 2

(a) GCL Ltd., a listed company, wants to increase its paid-up capital through
private placement basis. Before placing the proposal to the Board of directors
for formal approval, the managing director of the company would like to
understand the legal provisions pertaining to the following issues :

(i) Restrictions on the quantum of preferential allotment.
(i) Criteria for pricing of the proposed issue.
(iii) Restriction on currency of instrument.
(iv) Financial commitment necessary from the promoters/financial institutions,

etc.
As a company secretary of the GCL Ltd., write a brief note to the managing
director focusing on the above issues. (8 marks)

(b) "Green shoe option is a mechanism for stabilising the post-issue price of the
shares." Comment in the light of the SEBI guidelines. (8 marks)
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Answer 2(a)

To
Managing Director
GCL Limited

Subject : Increase of paid-up Capital through Private Placement
Dear Sir,

This is in reference to our discussion on increase of paid up capital of the
company through private placement. One could issue equity shares preferentially or
issue fully or partly convertible debentures or warrants with a right attached with it for
applying for allotment of equity shares. In line with the provisions of Section 81 (1A)
of the Companies Act, 1956, SEBI Guidelines for Preferential Issues and Takeover
Regulations and Memorandum and Articles of Association of the Company, GCL
Limited may increase its paid up capital through private placement basis.

The point wise reply of your queries is as under :

As per Section 67 of the Companies Act, 1956, the private placement cannot be
made to 50 persons or more.

(a) Restriction on Quantum of Preferential Allotment

There is no such restriction on the quantum of preferential allotment. However,
as per Clause 40A of the Listing Agreement, the company must comply with the
prescribed percentage of non promoter holding.

Also, while making preferential allotment of shares, the company is required to
comply with SEBI (Substantial Acquisition of Shares and Takeovers) Regulations,
1997.

(b) Criteria for Pricing

The price of proposed preference shares shall be highest of following :

— The average of weekly high and low of the closing prices of the related
shares during the six months preceding the relevant date, OR

— The average of the weekly high and low of the closing prices of the related
shares during the two weeks preceding the relevant date.

Relevant Date means the date 30 days prior to the date on which the Meeting of
the General body is held.

Where Warrants/PCDs/FCDs are issued on preferential basis with an option to
apply for and be allotted shares, the issuer company shall determine the price of the
resultant shares. “Relevant Date” for the purpose of warrant/PCDs/FCDs shall be at
the option of the issuer be either one as referred above or a date 30 days prior to the
date on which holders of warrants become entitled to apply for the said shares.

(c) Restriction on currency of Instrument

In case of warrants/PCDs/FCDs or any other financial instruments with a
provision for allotment of equity shares at a future date, either through conversion or
otherwise, the currency of instruments shall not exceed beyond 18 months from the
date of issue of the relevant instrument.
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(d) Financial Commitment necessary from the promoters/financial institutions, etc.

In case of warrant, an amount equivalent to at least 10% of the price fixed shall
become payable for the warrants on the date of their allotment. The said amount
(i.e.10%) shall be adjusted against the price payable subsequently for acquiring the
shares by exercising the option for the purpose.

The amount as referred above (i.e., 10%) shall be forfeited if the option to acquire
shares is not exercised.

Pursuant to guidelines 13.1.2.3(c) of SEBI (Disclosure and Investor Protection)
Guidelines, 2000, the initial amount shall be forfeited, if the option to acquire share is
not exercised. Hence initial payment cannot be treated as deposit.

With best regards,
Sincerely yours,

Company Secretary
Answer 2(b)

‘Green Shoe option’ means an option of allocating shares in excess of the shares
included in the public issue and operating a post-listing price stabilizing mechanism in
accordance with Chapter VIII A of SEBI (Disclosure and Investor Protection)
Guidelines, 2000.

A company making a public offer of equity shares and desirous of availing this
option, should in the resolution of the general meeting authorising the public issue,
seek authorisation for the possibility of allotment of further shares to the ‘Stabilising
Agent’ (SA) at the end of the stabilisation period.

The company should appoint one of the merchant bankers or book runners,
amongst the issue management team, as SA, who will be responsible for the price
stabilisation process, if required. The SA shall enter into an agreement with the issuer
company, prior to filing of offer document with SEBI, clearly stating all the terms and
conditions relating to this option including fees charged/expenses to be incurred by
SA for this purpose.

The details of the agreements mentioned above, should be disclosed in the draft
prospectus, the draft Red Herring prospectus, Red Herring prospectus and the final
prospectus.

The stabilisation mechanism should be available for the period disclosed by the
company in the prospectus, which shall not exceed 30 days from the date when
trading permission was given by the exchange(s).

The SA should open a special account with a bank referred to as the GSO Bank
Account and a special account for securities with a depository participant referred to
as the GSO Demat Account.

The prime responsibility of the SA should be to stabilise post listing price of the
shares. To this end, the SA should determine the timing of buying the shares, the
quantity to be bought, the price at which the shares are to be bought etc.

The SA shall remit an amount equal to (further shares allotted by the issuer
company to the GSO Demat Account) (issue price) to the issuer company. The SA
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should submit a report to the stock exchange(s) on a daily basis during the
stabilisation period.

The SA shall maintain a register in respect of each issue having the green shoe
option in which he acts as a SA. The register must be retained for a period of at least
three years from the date of the end of the stabilising period.

Question 3
(a) Discuss the powers of the Board of directors which can be exercised only by
means of resolution passed at a meeting of the Board. (6 marks)

(b) "A loan given to the wife of the managing director who is a bona fide
employee of the company need not necessarily be treated as loans given to

relatives of directors of the company." Comment. (5 marks)
(c) Explain the position of an interested director in the light of the provisions of
section 300. (5 marks)

Answer 3(a)

Section 292(1) of the Companies Act, 1956 provides that the Board of Directors
of a Company shall exercise the following powers on behalf of the company, and it
shall do so only by means of a resolution passed at Meeting of the Board :

(a) powers to make calls on shareholders in respect of money unpaid on their
shares;

power to authorize the buy-back as per the provisions of Section 77A;
power to issue debentures;
power to borrow moneys otherwise than on debentures;
power to invest the funds of the Company, and
e) power to make loans.
The Board, may however, by a resolution passed at a Meeting, delegate to any
committee of Directors, the managing director, the manager, or any other principal

officer of the company, the powers specified in clauses (c), (d) and (e), to the extent
specified, on such conditions as the Board may prescribe.

Besides the above powers, there are certain other powers which the Board of
Directors can exercise only at Board Meeting. These are :
1. The power to fill up casual vacancies in the office of Directors (Section 262)

2. The power to constitute Audit Committee and specify terms of reference
thereof (Section 292A)

3. The power to make donation to political parties (Section 293A)

4. The power to accord sanction for specified contracts in which one or more
Directors are interested [Section 297(4)]

5. The power to receive notice of disclosure of Directors’ interest
[Section 299(3)(c)].

6. The power to receive notice of disclosure of Directors’ shareholding
[Section 308(2)].

7. The power to appoint or employ a person as Managing Director or Manager,
if he is the Managing Director or Manager of one and not more than one
other company [Sections 316(2) and 386].
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8. The power to invest in shares or debentures of any other bodies corporate
under Section 372A.

9. The power to make a declaration of solvency where it is proposed to wind up
the company voluntarily [Section 488(1)].

10. The power to form opinion about solvency of the company in respect of buy
back of shares (Section 77A)

Answer 3(b)

In the case of M R Electronics Components Limited v. Assistant Registrar of
Companies (1987) 61 Com Cases 8 (Mad), the Directors of a company had given an
advance of Rs. 5000 to the wife of Managing director who was employee of the
company on monthly salary. On the ground that provisions of Section 295 of the
Companies Act, 1956 were violated, prosecution was launched against the Company
and Directors. The Madras High Court, in revision petition, was held that as far as
ingredients are concerned, salary advance and loan are in all respects similar.
Therefore, for transaction to be characterized as a loan or salary advance, it is the
capacity of person receiving the amount that counts. Merely because beneficiary of a
salary advance is the wife of a Managing Director of a Company, it cannot be said
that an offence has been committed.

Court further held that it would be necessary to consider whether beneficiary is
bona-fide employee, and that whether scheme falls under the general scheme of
advances given by the Company to other employee, and any relaxation for
repayment, etc.

In view of the above, it can be said that a loan given to wife of a Managing
Director who is a bona-fide employee of the Company need not necessarily be
treated as loan given to relative of Directors of the Company and punishable under
the Act. This depends upon the facts of the cases.

Answer 3(c)

Section 300 of the Companies Act, 1956 prohibits an interested director from
participating in the discussion of or voting on, any contract or arrangement entered
into, or to be entered into, by or on behalf of the company in which his presence shall
not be counted for the purpose of forming a quorum at the time of any such
discussion or vote and if he does vote, his vote shall be void. Interest means personal
interest and not official or any other interest. However, the above provisions do not
apply to:

(i) a private company which is neither a subsidiary nor a holding company of a

public company;

(i) a private company which is a subsidiary of a public company in respect of

any contract or arrangement entered into, or to be entered into, by the private
company with the holding company thereof;

(i) any contract or arrangement of indemnity against any loss which the
directors, or any one or more of them, may suffer by reason of becoming or
being sureties or a surety for the company;

(iv) any contract or arrangement entered into or to be entered into with public
company or a private company which is subsidiary of a public company in
which the director is a nominee director of the first company and holding not
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more than the qualification shares or is a member of the other company
holding not more than two per cent of the paid-up share capital;

(v) a public company or a private company which is a subsidiary of a public
company, which has been exempted by the Central Government by

notification.
Question 4
(a) Balance sheet of ABC Ltd. as at 31st March, 2004 shows the following
liabilities :
Paid-up capital Rs. 10 crore.
Reserves and surplus Rs. 20 crore.
Reserves for redemption of debentures Rs. 5 crore.

The company has already advanced to the following companies :
XYZ Ltd. — Rs. 6 crore.
MNO Ltd. — Rs. 2 crore.

ABC Ltd. has given corporate guarantee of Rs. 5 crore to STU Ltd.
PQR Ltd. has approached ABC Ltd. for inter-corporate loan of Rs. 8 crore.
As the Company Secretary of ABC Ltd., advise the management on the limits

of making loans and inter-corporate investments. (6 marks)
(b) Discuss the law relating to acceptance of deposits by non-banking non-
financial companies. (10 marks)

Answer 4(a)

As per Section 372A of Companies Act, 1956, a company cannot make any
loans or inter-corporate investments exceeding 60% of its paid up capital and free
reserves or 100% of its free reserves, whichever is more.

In case of ABC Ltd. as at 31.3.04 the position is as under :

(i) Paid up capital = Rs. 10 crores

Reserves and Surplus = Rs. 20 crores

Total = Rs. 30 crores

(60% of paid up capital)

and free Reserves = Rs. 30 crores x 60% = Rs. 18 crores
(i) Reserve & Surplus

(100% of Free Reserves) = Rs. 20 crores

As 100% of free reserves, i.e. Rs. 20 crores is more than 60% of paid up capital
and free reserves, i.e. Rs. 18 crores, therefore the overall limit for giving loan is
Rs. 20 crores.

The company has already advanced following loans and guarantees :

XYZ Co. Ltd. Rs. 6 crores
MNO Co.Ltd. Rs. 2 crores
Guarantee to STU Ltd. Rs. 5 crores = Rs. 13 crores

Balance of limit upto which further loans can be given
= Rs. (20 — 13) crores = Rs. 7 crores.
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Thus, ABC Ltd. can give loan upto Rs. 7 crores to PQR Ltd. In case, PQR Ltd.
needs full amount of loan of Rs. 8 crores as required by them, then ABC Ltd. can give
such loan provided it has been previously authorized by a special resolution passed
in a general meeting.

Answer 4(b)

Acceptance of deposits by non-banking non-financial companies: Section 58A of
the Companies Act, 1956 provides that the Central Government may, in consultation
with the Reserve Bank of India, prescribe the limits up to which, the manner in which
and the conditions subject to which, a company may invite or accept deposits from
the public or from its members. No company can invite or allow any other person to
invite or cause to be invited on its behalf any deposit unless :

(a) such deposit is invited or is caused to be invited in accordance with the rules
made under Sub-section (1) of Section 58A;

(b) an advertisement including therein a statement showing the financial position
of the company has been issued by the company, in such form and in such
manner as may be prescribed; and

(c) the company is not in default in the repayment of any deposit or part thereof
and any interest thereupon in accordance with the terms and conditions of
such deposit.

The deposits accepted by the companies from employees and ex-employees of
the companies are not outside the scope of the provisions of Section 58A of the
Companies Act and the Rules framed thereunder.

‘Deposit’ means any deposit of money with, and includes any amount borrowed
by a company but shall not include such categories or amount as may be prescribed
in consultation with the Reserve Bank of India.

Apart from this, various provisions of Companies (Acceptance of Deposits)
Rules, 1975 and RBI Act relating to Investment norms for NBFCs, power to prohibit
acceptance of deposits and alienation of assets also apply to NBFCs accepting
deposits from the public.

Question 5
(a) Bring out the distinguishing features of debentures and preference shares as
a sources of finance. (6 marks)

(b) Write notes on any two of the following :
(i) Register of members as a prima facie evidence of membership
(i) Pledging of securities in dematerialised form
(iii) Signing of the Board's report. (5 marks each)

Answer 5(a)
Distinguishing features of debentures as a source of finance are :

Less costly: It involves less cost to the firm than the equity finance because (a)
investors consider debentures as a relatively less risky investment alternative and
therefore, require a lower rate of return; and (b) interest payments are tax deductible.

No ownership dilution: Debentureholders do not have voting rights, therefore,
debenture issue does not cause dilution of ownership.
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Fixed payment of interest: Debenture holders do not participate in extraordinary
earnings of the company. Thus the payments are limited to interest.

Reduced real obligations: During periods of high inflation, debenture issue
benefits the company. Its obligation of paying interest and principal which are fixed
decline in real terms.

Debentures have some limitations also :

Obligatory payments: Debenture results in legal obligations of payment of interest
and principal, which if not paid, can force the company into liquidation.

Financial risk: It increases the firm’s financial leverage, which may be particularly
disadvantageous to those firms which have fluctuating sales and earnings.

Cash outflows: Debentures must be paid on maturity, and therefore, at some
points, it involves substantial cash outflows.

Restricted covenants: Debentures indenture may contain restrictive covenants
which may limit the company’s operating flexibility in future.

The distinguishing features of preference shares as a source finance are :

Riskless leverage advantage: Preference share provides financial leverage
advantages since preference dividend is a fixed obligation. This advantage occurs
without a serious risk of default. The non-payment of preference dividends does not
force the company into insolvency.

Dividend postponability: Preference share provides some financial flexibility to
the company since it can postpone payment of dividend.

Fixed dividend: The preference dividend payments are restricted to the stated
amount. Thus preference shareholders do not participate in excess profits as do the
ordinary shareholders.

Limited voting rights: Preference shareholders do not have voting rights except in
case dividend arrears exist. Thus the control of ordinary shareholders is preserved.

The following are the limitations of preference shares :

Non-deductibility of dividends: The primary disadvantage of preference share is
that preference dividend is not tax deductible. Thus it is costlier than debenture.

Commitment to pay dividend: Although preference dividend can be omitted, they
may have to be paid because of their cumulative nature. Non-payment of preference
dividends can adversely affect the image of a company, since equity holders cannot
be paid any dividends unless preference shareholders are paid.

Answer 5(b)(i)
Register of Members is a prima facie evidence

Section 150 of the Companies Act, 1956 provides that every company shall keep
in one or more books a register of members and enter therein the following
particulars:

(a) the name and address, and the occupation, if any, of each member;

(b) in the case of a company having a share capital, the shares held by each
member, distinguishing each share by its number except where such shares



11 ICL-Dec. 2005

are held with a depository and the amount paid or agreed to be considered
as paid on those shares;

(c) the date at which each person was entered in the register as a member; and
(d) the date at which any person ceased to be a member.

A register of members is prima facie evidence of the truth of its contents,
including that of membership. It is the duty of the company to record all changes in
the particulars of the register that have come to the notice of the company so that the
register may not retain any particulars which are not true. Accordingly, if a person’s
name, to his knowledge, is there in the register of members of a company, he shall
be deemed to be a member and onus lies on him to prove that he is not a member. If
he so desires, he can apply to the Company Law Board for rectification of the register
under Section 111A of the Act.

Answer 5(b)(ii)
Pledging of securities in dematerialized form

If a beneficial owner intends to creat a pledge on a security owned by him he
shall make an application to the depository through the participant who has his
account in respect of such securities.

The participant after satisfaction that the securities are available for pledge shall
make a note in its records of the notice of pledge and forward the application to the
depository.

The depository after confirmation from the pledgee that the securities are
available for pledge with the pledgor shall within fifteen days of the receipt of the
application create and record the pledge and send an intimation of the same to the
participants of the pledgor and the pledgee.

On receipt of the intimation under sub-regulation (3), the participants of both the
pledgor and the pledgee shall inform the pledgor and the pledgee respectively of the
entry of creation of the pledge.

If the depository does not create the pledge, it shall send along with the reasons
an intimation to the participants of the pledgor and the pledgee.

Answer 5(b)(iii)
Signing of Board’s Report

Section 217(4) of the Companies Act, 1956 provide that the Board’s Report or
any addendum thereto must be signed by its chairman, if he is authorized in that
behalf by the Board, or alternatively by at least two Directors, one of whom must be
the Managing Director of the company where there is one. The Articles of Association
of a company generally provide for the directors electing a chairman. The Chairman
of the Board means the chairman elected by directors to function as such at all Board
meetings.

Where the Articles provide for appointment of a chairman and/or directors have
elected a chairman for all Board meetings, a director chosen to take chair for any
particular meeting cannot be regarded as ‘Chairman of the Board’ and signing of
Directors’ Report by such person describing himself as chairman is not sufficient.



ICL-Dec. 2005 12

In the absence of specific provisions for election of Chairman in the Articles, a
director elected to chair the meeting shall be the Chairman. Thus, the chairman
elected for the meeting in which he signs the Board’s Report shall be the chairman.
Question 6

(a) Explain the provisions relating to ‘buy-back of shares'. (10 marks)

(b) Following information is available from the audited balance sheet of Short
Cut Ltd. as at 31st March, 2004 :

Paid-up share capital Rs. 500 lakh

Share premium account Rs. 100 lakh

General reserves Rs. 800 lakh

Secured loans Rs. 500 lakh

Unsecured loans Rs. 400 lakh
The company plans to buy-back its shares. Compute the maximum limit upto
which the company can buy-back its shares. (4 marks)

(c) Whether the buy-back of shares amounts to reduction of share capital?

(2 marks)
Answer 6(a)

The Companies (Amendment) Act, 1999 had introduced the provisions which
allows the companies to buy back their own shares.

Section 77A(1) of the Companies Act, 1956 provides that notwithstanding
anything contained in this Act, but subject to the provisions of Sub-section (2) of this
section and Section 77B, a company may purchase its own shares or other specified
securities out of:

(i) its free reserves; or

(ii) the securities premium account; or

(iii) the proceeds of any shares or other specified securities.

The buy-back should not be made out of the proceeds of earlier issue of the
same kind of shares or same kind of other specified securities.

Section 77A(5) provides that the buy-back of shares or securities may be in any
one or more of the following modes:
(i) Purchasing from existing security holders on a proportionate basis.
(ii) Purchasing from the open market through stock exchanges.
(iii) Purchasing from odd-lot holders.
(iv) Purchasing from securities issued to employees under Scheme of Stock
Option or Sweat Equity.

Conditions of Buy-back as given under sub-section (2):

(a) the articles of association authorize the buy-back of shares;

(b) the buy-back has been authorized by the shareholders in general meeting by
passing a special resolution
However, the said special resolution shall not be required to be passed if the
following conditions are satisfied:

(i) the buy back is or for less than 10% of the total paid up equity capital and
free reserves of the company, and
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(i) a resolution authorising the buy back is passed at a meeting of the Board.

Provided that no company can come out with a fresh proposal to buy back its
shares within a period of 365 days from the date of the preceding offer of buy
back.

(c) the buy-back is or less than twenty-five per cent of the total paid-up capital
and free reserves of the company:

Provided that the buy-back of equity shares in any financial year shall not
exceed twenty-five per cent of its total paid-up equity capital in that financial
year;

(d) the ratio of the debt owed by the company is not more than twice the capital
and its free reserves after such buy-back:

Provided that the Central Government may prescribe a higher ratio of the
debt than that specified under this clause for a class or classes of
companies.

(e) all the shares or other specified securities for buy-back are fully paid-up;

() the buy-back of the shares or other specified securities listed on any
recognised stock exchange is in accordance with the SEBI Regulation.

Answer 6(b)

As per Section 77A of the Companies Act, 1956 a company can buy back its own
shares to the extent of 25% of the paid up capital and free reserves:

In case of Short Cut Ltd. the position is as under:

Paid up share capital Rs. 500 lacs
Free Reserves Rs. 800 lacs
Share Premium A/c Rs. 100 lacs

Total Rs.1,400 lacs

25% of paid up share capital and free reserves = 350 lacs

Thus, the maximum limit upto which the Company can buy-back its shares is to
the extent of Rs. 350 lacs.

Answer 6(c)

Section 77 of the Companies Act, 1956 prohibits companies from buying their
own shares. A company cannot purchase or cancel its own shares unless it complies
with the provisions of, and follows the procedure for reduction of share capital under
Sections 100 to 104 of the Act. But Section 77A is an exception to the prohibition
under Section 77. Section 77A allows companies to buy their own shares or other
securities. It is also exception to Section 100. Thus, the buy-back of shares does not
amount to reduction of share capital.

Question 7
Explain the provisions of the Companies Act, 1956 relating to protection of
interests of minority shareholders. (16 marks)
Answer 7

The management of companies are based on the majority rule. Except the
powers vested in the Board of Directors, overall powers are exercised through
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general meetings and all decisions are taken either by a simple majority or by a
special majority of shareholders. However, this rule of majority’s supremacy does not
hold good in all situations. Minority shareholders have been protected by granting
various rights under the Companies Act, 1956 which are as follows :

(@)

()

The variation of class rights: The rights attached to the shares of any class
can be varied under Section 106 of the Act with the consent in writing of the
holder of not less than three-fourths of the issued shares of that class or with
the sanction of a special resolution passed at a separate meeting of the
holders of the issued shares of that class. However, the holders of not less
than 10% of issued shares of that class who had not assented to the
variation may apply to Court for the cancellation of the variation under
Section 107 of the Act.

Schemes of reconstruction and amalgamation: The minority is accorded
protection in cases where they dissent to the scheme of reconstruction or
amalgamation.

Oppression and mismanagement: The principle of majority rule does not
apply to cases where Sections 397 and 398 are applicable for prevention of
oppression and mismanagement. A member, who complains that the affairs
of the company are being conducted, in a manner oppressive to some of the
members including himself, or against public interest, he may apply to the
Company Law Board by petition under Section 397 of the Act. In O.P. Gupta
v. Shiv General Finance (P) Ltd. [1977] 47 Comp. Cas. 297, the Delhi High
Court held that a member’s right to move the Court under Section 397 was a
statutory right and cannot be affected by an arbitration clause in the articles
of association of a company.

Alternative remedy to winding up: Any member or members, who complain
that the affairs of the company are being conducted in manner oppressive to
some of the members including themselves, may apply to the Company Law
Board for redressal (Section 397).

Investigation by the Government: Under Section 235 of the Act, the Central
Government may appoint one or more competent persons as inspectors to
investigate the affairs of any company and to report thereon in such manner
as the Central Government may direct:

(a) Where in case of a company, on a report by the Registrar, under Sub-
section (6) or (7) of Section 234 read with Sub-section (6) of Section 234.

(b) Where —

(i) in the case of a company having a share capital on the application
either of not less than 200 members or of member holding not less
than one-tenth of the voting power thereof; and

(i) in the case of a company not having a share capital, on the
application of not less than one fifth in number of persons on the
company’s register of members.

Question 8
(a) State the provisions relating to payment of maximum remuneration to

managerial personnel. (8 marks)
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(b) Explain the doctrine of cypres. (4 marks)
(c) Explain the law relating to alternate directors. (4 marks)

Answer 8(a)
Overall limits of managerial remuneration

Section 198 of the Companies Act, 1956 provides that the total managerial
remuneration payable by a public company or a private company which is subsidiary
of a public company to its director or manager in respect of any financial year must
not exceed 11 per cent of the net profits of that company for that financial year. In
computing the aforesaid ceiling of 11 per cent, Section 198(4) says the fees payable
to directors for attending Board Meetings shall not be included.

Section 309, another section dealing with managerial remuneration provides that
subject to the general provisions of Section 198, the remuneration be determined by
the Articles or by a resolution or, if the Article so require, by a special resolution,
passed by the company in general meeting. The remuneration payable to any such
director shall be inclusive of the remuneration payable to such director for services
rendered by a director in any other capacity except where —

(a) the services rendered are of a professional nature, and

(b) in the opinion of the Central Government, the director possesses the
requisite qualifications for the practice of the profession.

A whole-time director or a managing director may be paid remuneration either by
way of a monthly payment or at a specified percentage of the net profits of the
company or partly by one way and partly by the other. However, except with the
approval of the Central Government such remuneration shall not exceed 5 per cent of
the net profits for one such director and if there are more than one such director, 10
per cent for all of them together.

As regards remuneration payable to a Manager, Section 387 provides that he
may receive remuneration either by way of a monthly payment or by way of a
specified percentage of the net profits, or partly by one way and partly by the other.
Such remuneration, however, must not exceed in the aggregate 5 per cent of the net
profits except with the approval of the Central Government.

A public company or a private company which is subsidiary of a public company
can appoint its managerial personnel and fix their remuneration if the same is in
accordance with the conditions laid down in Schedule XlII without seeking the prior
approval of the Central Government.

Answer 8(b)
Doctrine of Cypres

Where the object of the charitable trust, specified by the settler, is or
subsequently becomes impossible or impracticable or unlawful, the trust will not
necessarily fail, but the Court has power to apply the trust funds to some other
charitable object as nearly as possible resembling the intention of the author. This
power of the Court is known as "doctrine of cypres". When a particular mode of
charity indicated by the author is not capable of being carried out, yet a general
intention of charity, is indicated by the author of the trust, the Court would execute it
‘cypres’ i.e. in a way as nearly as possible to that which testator specified.
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Answer 8(c)
Alternate director

The Board of directors of a company may, if so authorised by its articles or by a
resolution passed by the company in general meeting, appoint an alternate director,
in accordance with Section 313 of the Companies Act, 1956, to act for a director
during his absence for a period of not less than three months from the State in which
meetings of the Board are ordinarily held.

‘State’ means a State in which Board Meetings are ordinarily held and not
necessarily the State where the registered office of the company is situate. Absence
from the State where the registered office is situate will not, unless it is also the State
where Board Meetings are ordinarily held, enable the appointment of an alternate
director.

‘Period of not less than three months’ indicate a “continuous” period. Hence,
there should not be any break in the absence of the original director from the State in
which meetings of the board of directors of the company are ordinarily held, if
provisions of Section 313 are to be brought into play.

An alternate director occupies the position of director and even though he is
called an alternate director, he is a director and performs same duties and is subject
to the same liabilities as of any director. However, in calculating for the purposes of
Section 275, the number of companies of which he is a director, a company in which
he is an alternate director will not be included [Section 278(1)(d)]. Therefore, no new
office of the director is created by his appointment. An alternate director may be
appointed as a managing or whole-time director.




COMPANY SECRETARIAL PRACTICE

Time allowed: 3 hours Maximum marks: 100

NOTE: Answer SIX questions including Question No. 1 which is COMPULSORY.

Question 1

Draft a suitable notice along with requisite explanatory statement(s), if any, to
convene the ensuing 14th Annual General Meeting of Exell Ltd. for transacting
the following items of business. Assume all other relevant data:

(i) Placing of annual accounts for the year ended 31st March, 2005.

(ii) Re-appointing Veer and Zara as directors who retire by rotation and
confirming Rex as director who was co-opted as an additional director during
December, 2004.

(i) Re-appointment of auditors (30% of the paid-up capital of the company is
held by the LIC).

(iv) To declare dividend recommended by the Board of directors.

(v) To increase the authorised capital of the company from Rs.50 lakh to Rs.5
crore. (20 marks)

Answer 1
NOTICE OF ANNUAL GENERAL MEETING
EXELL LIMITED
(Regd. Office)

Notice is hereby given that the 14th Annual General Meeting of the Exell Ltd. will
be held at its Registered office at ............... at 3.00 PM. on .............
the............. day of....... 2005 to transact the following business:

ORDINARY BUSINESS

1. To receive, consider and adopt the Balance sheet as at 31st March 2005 and
the Profit and Loss Account for the year ended 31st March 2005 and the
Director’ and the Auditor’s Report thereon.

2. To appoint a director in place of Veer, who retires by rotation and being
eligible offers himself for re-appointment.

3. To appoint a director in place of Zara, who retires by rotation and being
eligible offers himself for re-appointment.

4. To declare dividend.

5. To re-appoint auditors, and to pass with or without modification(s) the
following resolution as a Special Resolution:

“RESOLVED that pursuant to the provisions of Section 224A and other
applicable provisions, if any, of the Companies Act, 1956, Messrs. ABC &
Co., Chartered Accountant, the retiring Auditors, be and are hereby re-
appointed as auditors of the Company to hold office from the conclusion of
this meeting upto the conclusion of the next Annual General Meeting on a
remuneration of ........ in addition to all travelling and other out-of-pocket
expenses.”

17
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SPECIAL BUSINESS

6.

Date:
Place:

Notes:
. A MEMBER ENTITLED TO ATTEND AND VOTE IS ENTITLED TO

To consider and, if thought fit, to pass with or without modifications, the
following resolution as ORDINARY RESOLUTION.

“RESOLVED THAT ‘Rex’, who was appointed as an Additional Director of the
Company at the meeting of the board of directors of the company held on
...... December, 2004 and who holds office upto this Annual General Meeting
pursuant to Article ------ of Articles of Association of the company and section
260 of the Companies Act, 1956, and in respect of whom the company has
received a notice from a member under section 257 of the said Act proposing
his candidature for the office of Director, be and is hereby appointed as a
Director of the company whose period of office will be liable to determination
by retirement by rotation”.

To consider and, if thought fit, to pass with or without modifications, the
following resolution as an ORDINARY RESOLUTION.

“RESOLVED that pursuant to the provisions of section 94(1)(a) of the
Companies Act, 1956, and other applicable provisions, if any, the authorized
share capital of the company be and is hereby increased from Rs. 50,00,000
divided into 5,00,000 equity shares of Rs. 10 each to Rs. 5,00,00,000 divided
into 50,00,000 equity shares of Rs. 10 each.

RESOLVED FURTHER that the existing Clause ..... of the Memorandum of
Association as to share capital be and is hereby deleted and in its place the
following Clause...be substituted:

The authorized share capital of the company is Rs. 5,00,00,000 divided into
50,00,000 equity shares of Rs.10 each.

To consider and, if thought fit, to pass with or without modifications, the
following resolution as SPECIAL RESOLUTION.

RESOLVED that pursuant to the provisions of Section 31(1) of the

Companies Act, 1956, the existing Article. ......... of the Articles of
Association of the Company be and is hereby deleted and in its place the
following Article .......... be substituted therefor:

“The authorized share capital of the company is Rs 5,00,00,000 divided into
50,00,000 equity shares of Rs. 10 each.”

By order of the Board of Directors
For Exell Ltd.

Sd/-
Company Secretary

APPOINT A PROXY TO ATTEND AND VOTE INSTEAD OF HIMSELF AND
THE PROXY NEED NOT BE A MEMBER OF THE COMPANY. PROXIES IN
ORDER TO BE EFFECTIVE MUST BE DEPOSITED WITH THE COMPANY
NOT LESS THAN 48 HOURS BEFORE THE MEETING.
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2. The dividend on shares, if declared at the Meeting, will be paid within thirty
days from the date of declaration to those Members or their mandatees
whose names appear:

(a) as beneficial owners as on ............. , as per the lists to be furnished by
NSDL/CDSL, in respect of shares held in electronic form; and

(b) as Members in the Register of Members of the Company after giving
effect to valid share transfers in physical form lodged with the Company
on or before ...........

3. Register of members and share transfer books will be closed
from........... 10 e, (both days inclusive) in terms of the provisions of
Section 154 of the Companies Act, 1956.

4. Members are requested to:

(a) Notify immediately any change in their addresses to the company.
(b) quote your account number in all correspondence with the company.

EXPLANATORY STATEMENT
Pursuant to Section 173(2) of the Companies Act, 1956
Item No.6
Board of Directors in their meeting held on ....... December 2004, inducted Rex
as Additional Director on the Board of the Company. Pursuant to Article ------- of the

Articles of Association of the company and provision of Section 260 of the
Companies Act, 1956, Rex shall hold office up to the date of this Annual General
Meeting. The company has received a notice under Section 257 of the Companies
Act, 1956, proposing Rex for the office of Director.

A brief profile of each Director is given separately.
The Directors commend the passing of resolution by members.
None of the Directors, except Rex is interested in the said resolution.

Item No. 7

The authorized share capital of the company presently stands at Rs.50,00,000
comprising of 5 lacs equity shares of Rs. 10 each. With the growing expansion of the
company’s business, it is desirable to bring the authorized capital of the company in
proper co-relation with the magnitude of the company’s resources and size of its
undertaking. It is, therefore, considered advisable to increase the authorized capital
of the company from Rs.50,00,000 to Rs. 5,00,00,000 by creation of 45,00,000 equity
shares of Rs 10 each which will rank pari passu in all respects with the existing equity
shares in the company. The proposed increase of the authorized capital of the
company requires the approval of the members in general meeting. Consequent
upon the increase in authorized capital of the company, its memorandum and articles
of association will require alteration so as to reflect the increase in share capital. The
Board recommends that the resolution be passed. No director is interested or
concerned in the resolution.

Date: By order of the Board of Directors
Place: For Exell Ltd.
Sd/-

Company Secretary
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Question 2
(a) State the procedure for incorporation of a private limited company. (8 marks)

(b) Draft a memorandum of association for filing with the Registrar of Companies
for registration of a private limited company with an authorised capital of
Rs. 50 lakh. Make necessary assumptions wherever required. (8 marks)

Answer 2(a)

The following procedural steps are required to be taken by the promoters for the
incorporation of a private limited company:

(1) Selecting Name of the Company and making application to ROC

Promoters are required to select at least four names for the proposed company
and make an application to the Registrar of Companies of the State in which they
want to have the proposed company incorporated. The application is required to be
made in Form No. 1A along with the prescribed application fee of Rs. 500/-.

(2) Name Availability

Where the Registrar of Companies informs the company or the promoters of the
company that the changed name or the name with which the proposed company is to
be registered, is not undesirable, such name shall be available for adoption by the
said company for a period of six months or by the said promoters of the company for
six months from the date of intimation by the Registrar.

If within the stipulated period of six months, the company is not incorporated in
the name made available by the Registrar or if the existing name of the company is
not changed to the new name made available by the Registrar, the validity period of
the name expires.

(3) Drafting and Printing of Memorandum and Articles

After ascertaining name availability from the Registrar of Companies steps
should be taken to get the memorandum and articles of association for the proposed
company drafted, printed and registered.

The provisions of Section 3(1)(iii) of the Companies Act, 1956 should, however
be included while drafting the memorandum and articles of association of a private
limited company.

Before getting the memorandum and articles printed, it is advisable to have their
drafts vetted by the concerned Registrar of Companies to avoid unnecessary
expenditure of time and money in getting them printed and reprinted after
incorporating modifications etc. that may be suggested by the Registrar.

(4) Stamping and Signing of Memorandum and Articles

The memorandum and articles should be got printed and stamped by the
appropriate State Authority (Collector of Stamps) under the Indian Stamp Act.
Thereafter, the memorandum and the articles should be signed by atleast two
subscribers. The signatures of all the subscribers shall also be witnessed.

(5) Dating of Memorandum and Articles

The memorandum and articles are then dated, but the date must be a date of
stamping or later than the date of their stamping and not, in any event, a date prior to
the date of their stamping.
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(6) Filing of Documents and Forms for Registration

The documents and forms, which are prescribed under the Companies Act, 1956
and the Companies (Central Government’s) General Rules and Forms, 1956 are
required to be prepared, signed and filed with the concerned Registrar of Companies
for the purpose of getting the company incorporated.

(7) Registration and Filing Fee

Promoters must make sure to remit to the Registrar, along with the above
forms/documents, the prescribed registration fee and fee for filing of forms.

(8) Minimum Paid-up Capital

Ensure that the minimum paid-up capital for a private limited company is 1 lakh
rupees.

(9) Scrutiny of Documents and Forms by Registrar

On receipt of the aforementioned documents, office of the Registrar of
Companies will scrutinise them and if they are found complete in all respects, the
Registrar will register the company and allot a Registration Number.

(10) Issue of Certificate of Incorporation by Registrar

After the registration of the company, the Registrar will issue under his hand and
seal of his office, the Certificate of Incorporation in the name of the company.

Answer 2(b)

(THE COMPANIES ACT, 1956)
MEMORANDUM OF ASSOCIATION
OF
ABC PRIVATE LIMITED

I. The name of the Company is ABC PRIVATE LIMITED.

Il. The Registered Office of the Company will be situated in the Union Territory
of Delhi.

Ill. The objects for which the Company is established are:—

(A) THE MAIN OBJECTS TO BE PURSUED BY THE COMPANY ON ITS
INCORPORATION ARE:—

1. To undertake provision of all types of telecom services including
installation, maintenance and operation of private and public telecom
network, value added services, mobile telephone services, paging,
electronic mail, data transmission, fax, telex and videotext service.

2. To purchase, develop, import, export, trade, contract for, all types of
computer software including production of computer animated films
and accessories.
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(B) THE OBJECTS INCIDENTAL OR ANCILLARY TO THE ATTAINMENT
OF THE MAIN OBJECTS ARE:—

1.

To buy, sell, exchange, alter, improve and manipulate in all kinds of
plant, machinery, apparatus, tools, and things necessary for carrying
on the main business of the Company.

. To vest any movable or immovable property, rights or interests

acquired by or received or belonging to the Company, in any person
or persons or company on behalf of or for the benefit of the Company
with or without any declared trust in favour of the Company.

To purchase or otherwise acquire, construct, carry out, equip,
maintain, alter, improve, develop, manage, work, control and
superintend any factories, plants, ware-houses, workshops, sheds,
dwellings, offices, shops, stores, buildings, telephones, electric and
gas works, and all kinds of works, machinery, apparatus, labour lines
and houses, warehouses, and such other works and conveniences
necessary for carrying on the main business of the company.

(C) THE OTHER OBJECTS ARE:—

1.

To carry on the business as traders, importers and exporters of and
dealers in aluminium utensils, steel utensils and all other such types
of utensils and kitchen requisites of all types.

To act as business consultants, give advice, to engage in
dissemination of information in all aspects of business organisation
and industry and to advise upon the means and methods for
extending and developing systems or processes relating to
production, storage, distribution, marketing and securing of orders for
sale of goods in India and abroad and/or relating to the rendering of
services.

To carry on the business of running motor lorries, motor taxis, mini
buses and conveyances of all kinds and to transport passengers and
goods and to do the business of common carriers.

To carry on the business of wholesale or retail, or otherwise as
interior decorators, and furnishers, and dealers in and hirers,
repairers, storers and warehousers of furniture, carpets, linoleums,
furnishing fabrics and such other household requisites of all types.

To carry on the business as brewers, distillers, bottlers, canners,
preservers, coopers, dehydrators, malsters and merchants of and
dealers in fruits, herbs, vegetables, plants, and liquors of every
description such as Indian made foreign liquors, tonics, vitamin,
beverages, flavoured drinks, nector, punch, aerated waters and drinks
whether soft or otherwise.

The liability of the Members is Limited.

The Authorised share capital of the Company is Rs. 50,00,000/- (Rupees
Fifty Lacs) divided into 5,00,000 (Five lacs) Equity Shares of Rs. 10/-
(Rupees Ten) each.



23 ICSP-Dec. 2005

We, the persons whose names and addresses are subscribed below, are
desirous of being formed into a Company in pursuance of this Memorandum of
Association, and we respectively agree to take the number of shares in the capital of
the Company set opposite our respective names—

Names, addresses, No. of Equity Signature of Signature of witness with

occupation and Shares taken Subscribers address, description and

description of by each occupation

subscribers Subscriber

ASHVINI KUMAR 10,000 Sd/- | hereby witness the

S/o Manulal Kumar (ten thousand) Ashvini Kumar  signatures of all the

R16, Hauz Khas Enclave subscribers

New Delhi-110 016.

Company Executive Sd/-

BRIJ RATTAN 10,000 Sd/- (ASHISH AGARWAL)

S/o Late Sh. Hari Chand (ten thousand) Brij Rattan S/o Sh. R.D. Agarwal

N-66, Kirti Nagar Road 305, 6/79, Padam Singh

New Delhi-110 015. Road, W.E.A., Karol Bagh

Company Executive New Delhi-110 005
(Company Secretary)

20,000
Total (twenty thousand)
Equity Shares
New Delhi. Dated this day of , 20
Question 3

State the procedure for —
(i) Compounding of offences;
(i) Convening Board meetings;
(i) Allotment of shares; and
(iv) Demand and conduct of a poll. (4 marks each)

Answer 3(i)

As per Section 621A of the Companies Act, 1956 the procedure for
Compounding of an Offence is as under:

(a) Every application for the compounding of an offence shall be made to the
Registrar who shall forward the same, together with his comments thereon to
the Company Law Board or the Regional Director; as the case may be.

(b) Where any offence is compounded whether before or after the institution of
any prosecution, an intimation shall be given by the company to the Registrar
within seven days from the date on which the offence is so compounded.

(c) Where any offence is compounded before the institution of any prosecution,
no prosecution shall be instituted in relation to such offence, either by the
Registrar or by any shareholder of the company or by any person authorised
by the Central Government against the offender.



ICSP-Dec. 2005 24

(d) Where the composition of any offence is made after the institution of any
prosecution, such composition shall be brought by the Registrar in writing, to
the notice of the Court in which the prosecution is pending and on such
notice of the composition of the offence being given, the company or its
officer in relation to whom the offence is so compounded shall be discharged.

Answer 3(ii)

The procedural steps for convening Board meeting are as follows:

1. Check the company’s Articles of Association to see who can issue notice for
convening a Board meeting and follow the procedure laid down by Articles of
Association in this regard.

2. The Secretary or any other person so authorised should issue notice in
writing to every director of the company for the time being in India and at his
usual address in India in case of every other director (Section 286).

3. The day of the meeting should not, unless the Articles of Association
otherwise provide, be a public holiday [By inference from Section 288].

4. The first meeting should be convened and hold within one month from the
date of incorporation [Section 224(5)].

5. It is not obligatory to give agenda with the notice, but it is a good secretarial
practice to enclose the agenda to the notice of the meeting.

6. At least half an hour before the meeting the persons responsible for the
conduct of the meeting should place the folders containing Agenda, notes to
Agenda, draft minutes to agenda, statement of expenses incurred/to be
incurred, Business Plan etc. for all directors to enable them to deliberate and
discuss on each item of the agenda in detail.

7. Obtain signatures on the Attendance Register.

8. If quorum, as required under Section 287, is present, declare the meeting in
order and inform the names of the directors who sought leave of absence
from attending the meeting.

Answer 3(iii)
Procedure for Allotment of Shares

After the closure of the issue, the Registrar to the issue must collect from the
bankers to the issue, all the share applications along with their Branch/City/Town-
wise schedules containing details in respect of each application. After receiving all
the applications, the Registrar to the issue, in consultation with the company, should
prepare basis of allotment, in accordance with the SEBI (Disclosure and Investor
Protection) Guidelines, 2000.

After the basis of allotment has been finalised by the Registrar to the issue, the
same is communicated jointly by the secretary of the company and a representative
of the Registrar to the issue, to the regional stock exchange (SE), where the shares
are proposed to be listed, for its approval.

The stock exchange approves the basis of allotment, with or without modification.
Immediately on receipt of the approved basis of allotment, get it published in
newspapers and send copies of the same to the Securities and Exchange Board of
India (SEBI) and all other stock exchanges where the shares are proposed to be
listed.
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On approval of allotment by the Regional Stock Exchange, the Company
Secretary shall immediately obtain from the Registrar of the issue, the register of
share application and allotment. The list of allottees and non-allottees are separately
generated. In case of rejected application, a refund register is prepared and the
refund orders are generated. Thereafter, a Board meeting shall be convened and
held where the Board of Directors shall allot shares to the applicants.

The company shall file a Return of Allotment in Form No.2 within 30 days of the
allotment.

Answer 3(iv)
Procedure for Demand and Conduct of a poll

Section 179 of the Companies Act, 1956 provides that before or on declaration of
the result of the voting on any resolution on a show of hands, a poll may be ordered
to be taken by the Chairman of the meeting of his own motion, and shall be ordered
to be taken by him on demand made in that behalf by the persons specified in the
section.

(a) In the case of a public company having a share capital, by any member or
members present in person or by proxy and holding shares in the company:

(i) which confer a power to vote on the resolution not being less than 1/10th
of the total voting power in respect of the resolution ; or

(ii) on which an aggregate sum of not less than Rs. 50,000 has been paid up.

(b) In the case of a private company having a share capital, by one member
having the right to vote on the resolution, present in person or by proxy if not
more than seven such members are personally present, and by two such
members (present in person or by proxy), if more than seven such members
are personally present;

(c) in the case of any other company, by any member or members present in
person or by proxy and having not less than 1/10th of the total voting power
in respect of the resolution.

When a poll is demanded, the following procedure shall be followed for conduct
of a poll:

1. The Chairman shall appoint two scrutineers to scrutinize the ballot papers
and count the votes cast on the poll and report the result to the Chairman.
One of them must be a member.

2. The Chairman of the meeting shall have the power to regulate the manner in
which the poll will be taken.

3. The Secretary will distribute blank ballot (voting) papers among the members
or their proxies after checking their names and voting power in his list.

4. The members or their proxies will then fill up the ballot papers with their
name, number and class of shares held, votes cast in favour or against and
sign the ballot paper.

5. The ballot papers are then collected by the scrutineers for scrutiny and
counting of votes.

6. After checking the polling list, the scrutineers will count the votes cast in
favour and against the resolution and report the result of counting to the
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chairman. The chairman will declare the result of the poll on that basis and
his decision will be final.

Question 4

State, with reasons in brief, whether the following statements are true or false:

(i) A Board meeting may be held even on a Sunday.
(i) Every director who has attained the age of 65 years shall cease to serve on
the Board of the company.
(iii) A dividend may exceed the paid-up capital of the company.
(iv) At every Board or general meeting, the quorum shall be maintained
throughout the meeting; else the meeting shall be deemed invalid.
(v) Shifting of the corporate office requires the approval of the State government.
(vi) Inspection of Board minutes may be validly denied to any shareholder.
(vii) Proxies may be accepted till the commencement of the general meeting.
(viij) At Board meetings, the chairman is free to exercise his casting vote, if the
situation so warrants. (2 marks each)

Answer 4(i)

True. Unless the Articles of the Company specifically prohibit Board Meetings on
Sundays, the Board can have a Sunday Meeting. The Guidance Note on Meetings of
the Board of Directors issued by The Institute of Company Secretaries of India also
states that Board Meetings can be held on any day, including a public holiday unless
the Articles provide otherwise.

Answer 4(ii)

False. There is no age limit for Directors (except the limit of 70 years for a
Managing/Whole-time Director specified in Schedule XllI of the Companies Act,
1956). However, company Boards are at liberty to fix any age limit for their Executive
as well as Non-Executive Directors.

Answer 4(iii)

True. As per Section 205 of the Companies Act, 1956 dividend should be paid
out of profits of the company after providing for depreciation as per the provisions of
the section. There is no limit on the quantum of dividend which can be paid. However,
the dividend should be declared only on the recommendation of the Board, made at a
meeting of the Board. On being satisfied that the company has sufficient profits to be
distributed as dividend, the Board should recommend the dividend to be declared by
the members in the Annual General Meeting. Indeed there are large, established,
diversified corporates which have declared dividends in excess of 100% of their paid
up capital.

Answer 4(iv)

Not entirely correct. Regulation 49(1) of Table A provides that:

“no business shall be transacted at any general meeting unless a quorum of
members is present at the time when the meeting proceeds to business”.

Hence, in General Meeting the quorum requirement need be observed only at the
time of commencement of the meeting.
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However, in the meeting of Board of Directors, the Meeting cannot transact any
business, unless a quorum is present at the time of transacting the business. It is not
enough that a quorum was present at the commencement of the business.

The quorum is required at every stage of the Board meeting otherwise the
business transacted is void.[Bala Krishna v. Balu Subudhi AIR 1949 Pat 184]

Answer 4(v)

False. No approval of any Government or other authority is required to shift the
Corporate Office. The matter is entirely in the hands of the Board. However, shifting
of registered office from one state to another requires special resolution and approval
by CLB.

Answer 4(vi)

True. Board Minutes are not available for inspection to persons other than the
members of the Board. The Companies Act, 1956 contains no provision either
specifically permitting or prohibiting inspection by/or supply of copies to the
shareholder of a company of minutes of the meeting/s of the Board. Unless the
articles provide to the contrary, a shareholder has no right of inspection or of
obtaining copies of the minutes of its Board Meeting. (Department Letter No. 8/
15(169)/63-PR-dated 11.2.1963).

Answer 4(vii)

False. In terms of Section 176(3) of the Companies Act, 1956 proxies may be
accepted until 48 hours before the Meeting. The sub-section also states that any
provision in the articles of a public company or a private company which is subsidiary
of a public company, which specifies or requires a longer period than 48 hours before
a meeting of the company, for depositing proxy shall have effect as if a period of 48
hours had been specified in or required by such provision for such deposit.

Answer 4(viii)

True, if the Articles so provide. A Chairman does not have an inherent right to the
casting vote nor is it a right given by the statute. It has to be conferred on the
Chairman by the Articles. In the absence of any provision in the Articles, the
Chairman does not have a casting vote.

A casting vote is a second or deciding vote. If the votes are divided unequally,
the question of using a casting vote does not arise. It is only in the event of equality of
votes, for and against, that the question of a casting vote assumes relevance.
However, where the Chairman chooses to exercise his vote, as a Director he should
do so before the voting is concluded.

Question 5

(a) Draft a resolution for creation of a mortgage of a company's undertaking
under section 293 of the Companies Act, 1956 ? (8 marks)

(b) Explain the procedure relating to —
(i) change of auditors; and

(ii) transmission of shares. (4 marks each)
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Answer 5(a)
Mortgaging company’s undertaking under Section 293

“RESOLVED that the Company do hereby accord its consent under section
293(1)(a) and other applicable provisions of the Companies Act, 1956, to mortgaging
and/or charging by the Board of Directors of the Company all or any of the movable
and or immovable properties both present and future of the whole or substantially the
whole of the undertaking or the undertakings of the Company for securing any loan
obtained or as may be obtained from any financial institution or person or persons
together with interest, costs, charges, expenses and any other money payable by the
Company”.

EXPLANATORY STATEMENT

As a security for the loans to be sanctioned by financial institutions with whom
the Company is negotiating for financial assistance for its project in form of term
loans, the Company would be required to give first mortgage of all the movable and
immovable properties of the Company present and future.

Section 293(1)(a) of the Companies Act, 1956, provides, interalia, that the Board
of Directors of a public company shall not, without the consent of such public
company in general meeting, sell, lease or otherwise dispose of the whole or
substantially the whole of the undertaking of the Company.

Since the mortgaging by the Company of its immovable and movable properties
as aforesaid in favour of the financial institutions can be considered as to be disposal
of the Company's properties, it is necessary for the members to pass a resolution
under section 293(1)(a) of the Companies Act, 1956 before creation of the said
mortgage/ charge.

The Board commends the resolution for approval. No director is interested or
concerned in this resolution.

Answer 5(b)(i)
Procedure for change of auditors (other than a Retiring Auditor)

1. According to Section 225(1) a special notice is required for appointing as
auditor a person other than the retiring auditor or providing expressly that a
retiring auditor shall not be re-appointed. Therefore, the provisions of Section
225 read with Section 190 are to be strictly adhered to in this regard.

2. On receipt of notice of such a resolution, the company should forthwith send
a copy of the same to the retiring auditor.

3. Where the notice is received well in advance, the company can conveniently
send the notice of the resolution to the members by including the same in the
notice of the annual general meeting. Where it is received just fourteen days
before the meeting and it is not feasible for the company to send notice of the
same to members, the company has to notify the same in a newspaper
having an appropriate circulation at least seven days before the meeting.

4. The retiring auditor can make a representation. Where he makes any
representation in writing to the company and requests for the notification to
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members, the company should, unless the representations are received by it
too late for it to do so:

(a) In any notice of the resolution given to the members state the fact of the
representations having been made; and

(b) Send a copy of the representation to every member of the company to
whom notice of the meeting is sent whether before or after the receipt of
the representations by the company.

Where a copy of the representations is not sent as aforesaid, because they
are received too late or because of the company’s default, the auditor may
(without prejudice of the right to be heard orally) require that the
representations shall be read out at the meeting.

However, the aforesaid requirements need not be complied with if on the
application of the company or any other person who claims to be aggrieved,
the Company Law Board on being satisfied that the rights conferred by
Section 225(3) are being abused to secure needless publicity for defamatory
matter, passes an order to that effect.

In the general meeting, the appointment will be considered and the
necessary resolution be passed.

After the appointment, the new auditor will be informed of the appointment
within seven days of appointment and the auditor concerned has to file with
the Registrar Form No. 23B within thirty days of receipt of intimation from the
company, intimating him whether he has accepted or refused to accept the
appointment.

Answer 5(b)(ii)

Transmission of Shares of a member who had not appointed a Nominee

(i)

Upon receipt of intimation about the death of the Member, with documentary
evidence, ascertain whether the deceased had left a Will; if so, letter of
administration should be obtained for transmission of the shares.

If the share holder had died, ascertain whether his heirs have obtained or
would be obtaining a Succession Certificate from the competent Court; the
transmission should be kept in abeyance till this formality is completed.

If there is a joint holder, transmit the shares to him; if there is more than one
joint holder, the transmission application should be signed by all of them.

If the Succession Certificate entitles more than one person to the shares of
the deceased Member, transmit the shares to all of them jointly. However, if
the successors desire that the shares be transmitted to one of them only,
obtain letters of disclaimer from the other heirs on appropriate non-judicial
stamp paper, disclaiming their rights in the shares.

Obtain an affidavit from the legal heir declaring his right to the shares.

Obtain an indemnity bond from the person to whom the shares are
transmitted indemnifying the company against any costs, claims etc. in the
future.
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(Vi)

(vii)

Place the Share Certificate and the transmission application and its
attachments before the Share Transfer/Transmission Committee of the
Board.

After the transmission is approved, enter the name/s of the heir/s in the
Register of Members and dispatch the Share Certificate to him after
appropriately endorsing the name/s thereon.

Procedure for Transmission of Shares to Nominee

(1)

The Company Secretary shall keep and maintain a register of nominations
received from its shareholders. On receipt of nomination in the prescribed Form
No. 2B the company secretary shall verify the details filled in Nomination Form
and also tally the signatures of the shareholders with the specimen available with
the company. On verifying the particulars, the same shall be recorded in the
register of nominations and/or Register of members.

The company on coming to know about death of its shareholder, should
check whether the deceased shareholder had submitted nomination form and
the same was valid on the date of death. If so, the company should send a
notice to the nominees to elect either to be registered holders thereof or to
transfer the shares as the deceased holder could have made.

The company may also receive a notice from the nominee to elect either to
be registered holder or to transfer the shares as the deceased could have
done, alongwith required documents i.e. death certificates, share certificates
and an application containing full particulars of the nominee such as name in
full, father's/husband’s name, occupation, age, address in full, specimen
signature duly attested by the magistrate/notary public or Banker of the
nominee with Bank account number etc.

The company can act upon such notice after having been satisfied as to the
request of the nominee as shareholder in place of the deceased as elected
by him or if the nominee has elected to transfer the shares of the deceased,
the company can register the transfer of such shares of the deceased to the
transferee(s).

Question 6

(a) Outline the procedure for changing the financial year of a company. (4 marks)

(b) Explain the procedure for re-materialisation of shares. (4 marks)

(c) Can a person start functioning as a director immediately on his appointment
to the office of the director ? (4 marks)

(d) The position of profitability and reserve of a company is as follows:

Rs.

Profit during a year 20.0 lakh
Depreciation 7.5 lakh
Depreciation for previous year not provided 8.0 lakh
General reserve 10.0 lakh
Investment allowance reserve 5.0 lakh
Paid-up share capital 50.0 lakh

Determine the maximum amount of dividend the company may declare.
(4 marks)
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Answer 6(a)

Procedure for changing the financial year of a company

The power to alter the financial year vests with the Board of Directors. Board can
alter the financial year at any point of time provided the alteration is in accordance
with the provisions of section 210 of the Companies Act, 1956, and is in the interest
of the company. The following procedure is to be followed:

1.
2.

3.

4.

5.
6.

Convene a board meeting and pass necessary resolution.

If the financial year is extended beyond twelve calendar months and
companies require more time to finalise accounts, extension for holding the
AGM must be obtained from the Registrar of Companies.

Application for extension must be made on letterhead of the company along
with following documents:

(i) Certified copy of last audited balance sheet and profit and loss accounts.
(i) Certified copy of the memorandum and articles of association.

(iii) Certified true copy of Board resolution authorising the signatory to make
application.

(iv) Bank draft for the amount of the prescribed application fee.

Obtain consent from the assessing officer of the Income Tax Department by
making an application.

Intimate the stock exchanges if the shares are listed.
Give information to all the concerned.

Answer 6(b)
Procedure for Rematerialisation of shares

Re-materialisation means converting the shares held in Demat form or electronic
form into physical certificate. This can be carried out in following manner:

1.
2.

3.

4.

5.

6.
7.

Beneficial owner sends request to DP.

DP intimates Depository (NSDL or CDSL) of such request through
electronically.

Depository (NSDL/CDSL) confirms rematerialisation request to the
company’s Share Transfer Agents.

Share Transfer Agent updates accounts and prints certificates and confirm
the Depository (NSDL/CDSL).

Depository (NSDL/CDSL) updates accounts and downloads the details to the
DP.

Share Transfer Agent dispatches certificates to holder thereof.
The DP also sends intimation about rematerialisation to its client.

Answer 6(c)

A person can start functioning as a director immediately on his appointment to
the office of Director subject to the following provisions:

1.

As per Section 264(2) of the Companies Act, 1956 a person other than those
specified in Section 264(2) (a) to (c) shall not act as director of the company
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unless he has within thirty days of his appointment signed and filed with the
Registrar his consent in writing to act as such director. However, this section
does not apply to a private company unless it is a subsidiary of a public
company.

2. As per Section 270, a director can act as a director for two months without
possessing the qualification shares as required by the Articles. If he wants to
continue after that period, he must obtain the requisite qualification shares
before the expiry of two months and if he does not do so, he automatically
vacates the office.

3. Section 275 provides that a person cannot be a director in more than 15
companies. As per Section 277 of the Act where a person holds the office of
director in 15 companies, (excluding certain directorships as provided in
Section 278) is appointed, as a director of any other company, the
appointment shall not take effect unless such person has, within 15 days,
thereof vacated his office as director in any of the companies in which he was
already a director and his appointment shall become void immediately on the
expiry of the 15th day if he has not, before such expiry, effectively vacated
his office as director in any of the other companies aforesaid.

Answer 6(d)

Section 205 of the Companies Act, 1956 provides that the dividend can be
declared only out of the profits for current year or out of profits of the company for the
previous years, which have not been transferred to reserves after providing
depreciation for the current year and the depreciation not provided for any earlier
year or years. Therefore, the profits available for dividend shall be as follows:

Rs. in lacs
Profit during the year 20
Less: Depreciation of earlier year 8
Depreciation of current year 7.5
Less: Total Depreciation 15.5
Profits available for dividend (20-15.5) 4.5
*Less: Corporate tax @ 30% of profits available 1.35
Profits available for distribution of dividend 3.15

As, the General reserve of Rs.10 lacs is available, if the company wants to
declare a higher dividend, it may withdraw funds from the General reserve, subject to
compliance of the provisions of Companies (Declaration of Dividend out of Reserves)
Rules, 1975.

Thus, the company can consider for dividend a sum of Rs.3.15 lacs which
amounts to 6.3% of paid up capital. However, if the company declares a dividend
higher than 10% of paid up capital of the company, then it shall have to transfer the
requisite percentage of profits to reserves as per Rule 2 of the Companies (Transfer
of profits to Reserve) Rules, 1975.

*Note: I/t is assumed that tax rate is 30%.
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Question 7

Briefly answer any eight of the following:

(i) A subscriber to the memorandum and articles of association of a company is
illiterate. How can he sign them ?

(ii) The promoters of Rosy Pvt. Ltd. prepare the memorandum and submit its
photocopies for incorporation. Would it be accepted ?

(iii) Board of directors of a company proposes to alter its articles by inserting a
new clause to provide for expulsion of members by the management. Can
they do so ?

(iv) ABC, a partnership firm, subscribes for shares of Zel Ltd. The company
rejects the application. Can it do so ?

(v) Mention the documents to be submitted for the conversion of a public
company into a private company.

(vi) Briefly explain the remedies available to investors for non-payment of
matured deposits.

(vii) A company has ten directors. It wishes to increase the number of directors to
14. Outline the procedure.

(viii) Can a manager be removed from his office ?
(ix) Who is a compliance officer ?
(x) What is an audit committee ? (2 marks each)
Answer 7(i)

As per the clarification issued by DCA vide letter No.8/31/15/80 CL-V dated
31.3.1981, in the case of an illiterate subscriber to the memorandum and articles of
association, the thumb impression or mark duly attested by the person writing for him
should be given. The person attesting the thumb mark should make an endorsement on
the document to the effect that it has been read and explained to the subscriber.

Answer 7(ii)

Zerox copies of memorandum of association cannot be entertained for the
purpose of registration of companies vide Letter No. 8/31/15/80-CLV dt. 30.4.1981.
However, the computer printed copies are acceptable. Department vide Circular No.
7/93 dated 22.6.1993 provides that the Registrar of Companies shall accept
computer laser printed documents for purposes of registration provided the
documents are neatly and legibly printed and comply with other requirements of the
Act.

Answer 7(iii)

Department of Company Affairs vide its Circular No. 32/75 dated 1.11.1975
states that an amendment of the articles of association which confers on the Board of
Directors, the power to expel a member is opposed to the fundamental principles of

company jurisprudence and is ultra vires the company. Hence, such alteration in
articles is ultra vires.

But, the Andhra Pradesh Court upheld not only the power of expulsion but also
the compulsory transfer of expelled member's shares against his wishes under
signature of directors provided there is a provision to that effect in the company’s
articles. [Gothami Solvent Oils Ltd. v. Mallina Bharathi, (2001) 105 Com Cases 710 at
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721]. However, the power of expulsion should be exercised in the interest of the
company as a whole and not in the interest of a shareholder or a group of
shareholders.

Answer 7(iv)

A partnership firm is not a legal person and hence cannot be registered as
member of a company. Therefore, the rejection of application is valid.

Answer 7(v)

Documents to be submitted for conversion of public company into private
company

1. Altered copy of Memorandum and articles of association for changing name
of the company.

2. Copy of latest audited balance sheet and profit and loss account.

Copy of public notice in newspaper informing change of name, if the
Registrar directs.

Copy of special resolution and Form No.23.

Copy of minutes of meeting at which decision for conversion was taken.
Demand draft evidencing payment of requisite fees.

7. Form No.1B for approval of Central Government for conversion.

w
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Answer 7(vi)

Section 58(9) of the Companies Act, 1956 provides that where a company has
failed to repay any deposit to investors, such investors may make an application to
the Company Law Board by filing Form No. 4 in duplicate in accordance with CLB
Regulations, 1991 (in duplicate) along with photocopy of deposit receipt. They shall
also enclose a demand draft of requisite fee, copy of correspondence exchanged with
the company. The Court fee stamp is also required to be affixed.

Answer 7(vii)

A company may increase the number of directors as per the provisions of Section
259 of the Companies Act, 1956 in the following manner:

1. Convene a Board Meeting to call a general meeting for passing special
resolution.

2. lIssue notice of the general meeting at least 21 days before the date of the
meeting.
3. Hold the general meeting so convened and pass special resolution for
increase in number of directors to fourteen.
4. File Form No. 23 with the Registrar of Companies together with requisite
filing fees.
5. Publish a notice in newspapers as provided under Section 640B of the Act.
6. Make the application in Form No. 24 and enclose the following documents:
(i) certified true copy of MOA & AOA
(ii) certified the copy of the special resolution
(iii) treasury challan or demand draft for the application fees
(iv) certified true copy of the notice under Section 640B.
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Obtain approval of the Central Government.

Hold a Board meeting and appoint an individual, as an additional director.
Obtain general notice in Form No. 24AA.

. Inform Stock Exchange(s) where the company is listed.

. File Form No. 29 and Form No. 32 with Registrar of Companies.

=0 ©o®xN
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Answer 7(viii)

The Board of Directors may remove a manager appointed by the Board of
Directors of a company. [Regulation 82 in Table A of Schedule | to the Companies

Act]. However, only shareholders in general meeting may remove a manager
appointed by the shareholders in the general meeting.

Answer 7(ix)

Clause 47 of listing agreement provides that listed companies are required to
appoint the Company Secretary to act as a compliance officer. The role of a
compliance officer is to monitor the share transfer process and report to the Board of
Directors in each meeting. He shall also directly liaise with authorities like SEBI,
Stock Exchanges, Registrar of Companies etc. and investors with respect to
implementation of various provisions of various clauses, rules and regulations and
other directives of such authorities and investor service and complaints of related
matter.

Answer 7(x)

Section 292A of the Companies Act, 1956 requires that every public company
having a paid up capital of not less than Rs.5 crores is required to constitute
Committee of the Board known an “Audit Committee” comprising of not less than
three directors and such number of other directors as the Board may determine of
which two-third of total number of members shall be directors, other than Managing
or whole-time directors. Their objective is to review the observations of auditors and
ensure compliance of internal control system. They are also required to review half
yearly and annual financial statements for submission to Board of Directors.

Question 8

Distinguish between the following:

(i) 'Additional director' and ‘alternate director’,

(i) 'Registration of charge' and ‘satisfaction of charge'.

(iii) 'Register of directors' shareholdings' and 'register of directors'.

(iv) ‘Managing director' and 'whole-time director". (4 marks each)
Answer 8(i)
Additional Director

The Articles of Association of companies usually authorize their Board of
Directors to appoint additional directors. Additional director holds office only upto the
date of the next annual general meeting of the company. The total number of
directors and additional directors shall not exceed the maximum strength of directors
fixed for the Board by the articles of the company (Section 260). An additional
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director holds office only upto the date of the next annual general meeting of the
company. If the annual general meeting of the company is not held or cannot be held,
the person appointed as additional director vacates his office on the last day on which
the annual general meeting should have been held in terms of Section 166 of the Act.

Alternate Director

Section 313 of the Companies Act, 1956, empowers the Board of directors of a
company to appoint, if the articles so provide or a resolution passed by the company
in general meeting so authorises, an alternate director to act for a director during his
absence for a period of not less than three months, from the State in which the Board
meetings are ordinarily held. The alternate director holds office for the period the
original director is away from the State and when the original director returns, the
alternate director shall vacate office. If the term of office of the original director comes
to an end before he returns to the State aforesaid, the provisions of the Act relating to
automatic re-appointment of retiring directors in default of another appointment shall
apply to the original director and not to the alternate director.

Answer 8(ii)
Registration of charge

Section 125 of the Companies Act, 1956 makes it obligatory on the part of
companies to file with the Registrar of Companies, for registration in the register of
charges, particulars of charges within 30 days after the date of its creation. However,
the Registrar may allow the particulars as aforesaid to be filed within thirty days next
following the expiry of said period of thirty days on payment of such additional fees
not exceeding ten times the amount of fee specified in Schedule X as the Registrar
may determine, if the company satisfies the Registrar that it had sufficient cause for
not filing the particulars and instrument or copy within that period. The Companies
Act also gives a list of registrable charges.

Satisfaction of charge

Section 138(1) of the Companies Act, 1956 requires every company to give to
the Registrar of Companies, an intimation of the payment or satisfaction in full, of any
charge relating to the company and requiring registration under the Act, within thirty
days from the date of such payment or satisfaction.

This intimation is to be given in Form 17, along with the prescribed filing fee. This
Form shall also be accompanied by Form No. 13 duly filled in and signed, along with
a separate filing fee. As per Section 138, the intimation for only the complete
satisfaction of a charge is required to be given by the company to the ROC.

Answer 8(iii)
Register of Directors

As per Section 303 of the Companies Act, 1956, every company must keep at its
registered office, a Register of Directors, Managing Director, Manager and Secretary.
The necessary particulars regarding name, surname, nationality, occupation, usual
residential address, etc. must be entered in the register. Every company, is required
to send a return in duplicate giving the particulars contained in the register to the
Registrar. Any changes in the managerial personnel should also be intimated to the
Registrar. The time allowed for filing the returns is 30 days and so is for notification of
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a change in the managerial personnel. The register can be inspected by members
without any charge, and by outsiders on payment of a prescribed fee. However, there
is no provision for supplying of copies or extracts from this register.

Register of Directors’ shareholdings

Section 307 of the Companies Act, 1956 provides that every company shall keep
a register showing, in respect of each director of the company, the number,
description and amount of any shares in, or debentures of the company or any other
body corporate.

The register containing the particulars must be kept open for inspection by
members or debenture holders for a period of 17 clear days i.e.14 days before the
date of company’s annual general meeting and 3 days after the date of its conclusion
(Saturday and Sunday should be disregarded for the purpose of counting this period).
The register will always be open to inspection by the Registrar or any person
authorised by the Central Government. Further, the Registrar or the Central
Government can require a copy of said register or any part thereof. However,
members have not been given any such right of getting copies of this register or
extracts thereof.

Answer 8(iv)
Managing Director

As per Section 2(26) of the Companies Act, 1956 ‘managing director means a
director, who, by virtue of an agreement with the company or of a resolution passed
by the company in general meeting or by its Board of directors or by virtue of its
memorandum or articles of association, is entrusted with substantial powers of
management, which would not otherwise be exercisable by him, and includes a
director occupying the position of a managing director, by whatever name called.

A managing director shall exercise his powers subject to the superintendence,
control and direction of its Board of directors. The sphere of substantial powers
excludes the administrative acts of a routine nature when so authorised by the Board
such as the power to affix the common seal of the company to any document or to
draw and endorse any cheque on the account of the company in any bank or to draw
and endorse any negotiable instrument or to sign any certificate of share or to direct
registration of transfer of any share.

Whole-time Director

The term “whole-time director” has not been defined in the Companies Act, 1956.
However, Section 269 of the Act uses the expression “managing director or a whole-
time director or a manager”. A whole-time director for the purpose of Section 269 or
300 is a director rendering his services whole-time to the management of the
company.

A whole-time director does not have the management of the whole or
substantially the whole of the affairs of the company and unlike a managing director,
a whole-time director is not entrusted with substantial powers of management in the
company.




ECONOMIC, LABOUR AND INDUSTRIAL LAWS

Time allowed: 3 hours Maximum marks: 100

NOTE: Answer SIX questions including Question Nos. 1 and 7 which are
COMPULSORY.

Question 1

With reference to the relevant legal enactments, write short notes on any five of
the following:
(i) Bid rigging
(i) Scheduled industry
(iii) Person resident of India
(iv) Special economic zone
(v) Environmental audit
(vi) Restoration of lapsed patent
(vii) Trade effluent. (8 marks each)

Answer 1(i)

Bid rigging is an illegal agreement between two competitors. It is a form of price
fixing , and involves an agreement in which one party of a group of bidders win the
bid. It is often practiced where contracts are determined by bid, for example
government construction contracts.

There are some very common bid rigging practices:

— Subcontract bid rigging is where some of the bidders opt out under the
agreement that some parts of the bid will be subcontracted to them.

— Bid suppression is where some of the bidders opt out of the bid.

— Complementary bidding is where some of the bidders bid an amount knowing
that it is too high or with unacceptable conditions.

— Bid rotation is where the bidders take turns winning the bid, for example each
party winning an equal number of hours of work.

In terms of Section 33(1)(jb) of MRTP Act, 1969, any agreement as to the bids
which any of the parties thereto may offer at an auction for the sale of goods or any
agreement whereby any party thereto agrees to abstain from bidding at any auction
for the sale of goods, is an agreement relating to restrictive trade practices and
required to be registered in accordance with the provisions of Part A of Chapter V of
the Act. Sections 33-36 of the MRTP Act deals with registration of agreements
relating to restrictive trade practices.

Answer 1(ii)

Section 3(i) of the Industries (Development & Regulation) Act, 1951 defines the
term scheduled industry to include any of the industries specified in the First
Schedule of the Act.

As per Schedule I, any industry engaged in the manufacture or production of any
of the articles mentioned in each of the following headings or subheadings in
Schedule | shall be Scheduled Industry.
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Some of the examples of Scheduled Industry as provided in Schedule | include,
Metallurgical Industries, Fuels, Boilers and Steam-Generating Plants, Electrical
Equipment, Telecommunications, Transportation Industrial Machinery, Machine
Tools, Medical And Surgical Appliances, Fertilizers, Soaps, Cosmetics, and Toilet
Preparations.

(Refer Schedule | of the Industries (Development & Regulation) Act, 1951 for
complete list.)

Answer 1(iii)

Section 2(v) of Foreign Exchange Management Act, 1999 defines a person
resident in India to mean a person residing in India for more than one hundred and
eight two days during the course of the preceding financial year but does not include—

(A) a person who has gone out of India or who stays outside India, in either case:
(a) for or on taking up employment outside India; or
(b) for carrying on outside India a business or vocation outside India; or

(c) for any other purpose, in such circumstances as would indicate his
intention to stay outside India for an uncertain period

(B) a person who has come to or stays in India in either case, otherwise than:
(a) for or on taking up employment in India; or
(b) for carrying on in India a business or vocation in India; or

(c) for any other purpose, in such circumstances as would indicate his
intention to stay in India for an uncertain period.

Answer 1(iv)

Special Economic Zone (SEZ) is a specifically delineated duty free enclave and
deemed to be foreign territory for the purposes of trade operations and duties &
tariffs. Goods going into the SEZ area from DTA are treated as deemed exports and
goods coming from the SEZ area into DTA are treated as import, as if the goods are
being imported.

A SEZ may be set up in the public, private or joint sector or by State
Government. The project proposal for setting up of SEZ, recommended by the
concerned State Government, are considered by the Board of Approval in the
Department of Commerce. On approval of the proposal, a Letter of Permission is
issued to the developer for development, operation and maintenance of SEZ.

Answer 1(v)

Rule 14 of the Environment Protection Rules, 1986 inserted w.e.f. 13.3.1992
provides for the submission of environmental audit report. Accordingly, every person
carrying on an industry, operation or process requiring consent under Section 25 of
the Water (Prevention and Control of Pollution) Act or Section 2 of the Air (Prevention
and Control of Pollution) Act or both or authorization under the Hazardous Wastes
(Management and Handling) Rules, 1989 is required to submit an environmental
audit report in Form V for the financial year ending on 31st March every year on or
before the 15th of May, beginning 1993 to the concerned State Pollution Control
Board.
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Answer 1(vi)

Section 60 provides that where a patent has ceased to have effect by reason of
failure to pay any renewal fee within the period prescribed under Section 53 or within
period as may be allowed under Section 142(4), the patentee or his legal
representative and where the patent was held by two or more persons jointly, then
with the leave of the Controller one or more of them without joining the others, may
within eighteen months from the date on which the patent ceased to have effect,
make an application for the restoration of the patent.

The application shall contain a statement, verified in the prescribed manner, fully
setting out the circumstances which led to the failure to pay the prescribed fee, and
the Controller may require from the applicant such further evidence as he may think
necessary.

Answer 1(vii)

Section 2(k) of the Water (Prevention and Control of Pollution) Act, 1974 deals
with trade effluent. It includes any liquid, gaseous or solid substance which is
discharged from any premises used for carrying on any industry, operation or process
or treatment and disposal system other than domestic sewage.

Question 2
(a) Do the following amount to anti-competitive agreements? Give reasons in
support of your answer:
(i) An agreement requiring a distributor not to sell the goods of the
manufacturer in the States other than Gujarat and Maharashtra.
(i) A stipulation in an agreement that the dealer shall not sell the goods
below the stipulated price.

(iii) An agreement containing a clause that there will be discontinuation in the
supply of goods if the dealer is also dealing in the products of supplier's

competitors.
(iv) An agreement stipulating the source of raw material for ensuring the
quality of goods to be exported. (2 marks each)

(b) What environmental clearances are required to be obtained for setting-up an
industrial project or expanding and modernising existing projects? (4 marks)

(c) How is the value of plant and machinery calculated for the purposes of small-
scale and ancillary industrial undertakings under the Industries (Development
and Regulation) Act, 19517 (3 marks)

Answer 2(a)(i)

An agreement requiring a distributor not to sell the goods of the manufacturer in
the States other than Gujarat Maharashtra is a restrictive trade practice within the
meaning of Section 33(1)(g) of the MRTP Act and such agreements are required to
be registered under the Act.

Answer 2(a)(ii)

A stipulation in an agreement that the dealer shall not sell the goods below the
stipulated price is a restrictive trade practice within the meaning of Section 33(1)(d) of
the MRTP Act and such agreements are required to be registered under the Act.
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Answer 2(a)(iii)

An agreement containing a clause that there will be discontinuation in the supply
of goods if the dealer is also dealing in the products of supplier's competitors, is a
restrictive trade practice within the meaning of Section 33(1)(ja) of the MRTP Act and
such agreements are also required to be registered under the Act.

Answer 2(a)(iv)

An agreement stipulating the source of raw material for ensuring the quality of
goods to be exported is not a restricted trade practice. Infact quality control and
product standards are very important for an entrepreneur. The quality product is of
great importance for the supplier company particularly when it involves a trade mark
or service mark. The poor quality of product may injure the reputation of supplier
attached with its trade mark. With a view to avoid injury to its reputation the supplier
company may impose restrictions to manufacture the product of a certain quality.
Quality control clauses are generally involved in the licensing of trade marks.

Answer 2(b)

Entrepreneurs are required to obtain Statutory clearances relating to Pollution
Control and Environment for setting up an industrial project and expansion/
modernisation of existing projects. A notification issued under the Environment
Protection Act 1986 has listed 32 projects in respect of which environmental clearance
needs to be obtained from the Ministry of Environment and Forests, Government of
India. This list includes industries like petro-chemical complexes, petroleum refineries,
cement, thermal power plants, bulk drugs, fertilisers, dyes, paper etc.

However if investment is less than Rs. One billion, such clearance is not
necessary, unless it is for pesticides, bulk drugs and pharmaceuticals, asbestos and
asbestos products, integrated paint complexes, mining projects, tourism projects of
certain parameters, tarred roads in Himalayan areas, distilleries, dyes, foundries and
electroplating industries.

Setting up of industries in certain locations is considered ecologically fragile (e.g.
Aravalli Range, coastal areas, Doon Valley, Dahanu, etc.) are guided by the separate
guidelines issued by the Ministry of Environment and Forests.

Answer 2(c)

In calculating the value of plant and machinery for the purposes of small scale/
ancillary industrial undertaking, the original price thereof, irrespective of whether the
plant and machinery are new or second hand, shall be taken into account.

However, in calculating the value of plant and machinery, the cost of equipment,
installation cost, cost of research and development, procurement cost of cables,
wires etc. shall be excluded.

In the case of imported machinery, the import duty, shipping charges, customs
clearance charges and sales tax shall be included in calculating the value.

Question 3

(a) With reference to the relevant provisions of the Foreign Exchange
Management Act, 1999, advise on the following:

(i) Mehta Chemicals Ltd., a listed Indian company, is interested in investing
in the shares of an overseas company.



IELIL-Dec. 2005 42

(i) Jai Capital Ltd. desires to export plant and machinery from India towards
equity contribution in a joint-venture in Trinidad and Tobago.

(iii) Arora & Co., a proprietary concern in India, wants to apply to authorities
concerned for permission to accept shares of a company outside India in
lieu of fees due to it for professional services rendered to the said
company.

(iv) Jolly Ltd. wants to borrow a term loan of £ 5 million @ 6% per annum from
its foreign collaborators to be repaid in 7 years. (2 marks each)

(b) How would you deal with (i) transfer of securities by a person resident
outside India to a person resident in India; and (ij) purchase of shares by a
person resident outside India? (4 marks)

(c) Gurukul Vidyarthi Manch, a body formed for the purposes of imbibing
patriotism and character-building among students, receives a grant of £1,500
from Struarts, a British philanthropist. Does it violate the provisions of the
Foreign Contribution (Regulation) Act, 19767 (3 marks)

Answer 3(a)(i)

Mehta Chemicals Limited may invest in the shares of an overseas company
which is listed on a recognised stock exchange and has a share holding in its name
of not less than 10% in any listed Indian company as on 1st January of the year of
investment. Provided that the investment shall not exceed 25% of its net worth shown
in its latest audited balance sheet.

Every transaction relating to purchase and sale of shares of the overseas
company is required to be routed through the designated branch of an authorised
dealer in India.

Answer 3(a)(ii)

Jai Capital Ltd. can export goods/software/plant and machinery from India
towards equity contribution in a joint venture in Trinidad and Tobago. However, the
company is required to declare it on GR/SDF/SOFTEX form, as the case may be, to
be superscribed as Exports against equity participation in the joint ventures abroad,
and also quoting Identification Number, if already allotted by Reserve Bank.

Answer 3(a)(iii)

Regulation 17C of Foreign Exchange Management (Transfer or Issue of any
foreign security) Regulations, 2000 allows a proprietary concern in India to apply to
the Reserve Bank in form ODB for general permission valid for a period of one year
to accept shares of a company outside India in lieu of fees due to it for professional
services rendered to the said company. However, the value of the shares accepted
from each company outside India should not exceed 50% of the fees receivable by
the Indian party from that company; and the Indian concern’s shareholding in any one
company outside India by virtue of shares accepted as aforesaid should not exceed
10% of the paid up capital of the company outside India, whose shares are accepted.

Arora & Co., a proprietary concern in India may apply to RBI for permission to
accept shares of a company outside India in lieu of fees due to it for professional
services rendered to the said company.
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Answer 3(a)(iv)

Jolly Limited may borrow a term loan of £5 million @ of 6% p.a. from its foreign
collaborators to be repaid in 7 years in accordance with regulation 6 of Foreign
Exchange Management (Borrowing or Lending in Foreign Exchange) Regulations,
2000.

Answer 3(b)

The Reserve Bank of India has made the regulations in respect of transfer or

issue of security by a person resident outside India.

(i) Transfer of Security by a Person Resident Outside India: Except as otherwise
provided in the Act, or rules or regulations made thereunder, no person
resident outside India shall issue or transfer any security. The Reserve Bank
may, on an application made to it and for sufficient reasons, permit a person
resident outside India to issue or transfer any security, subject to such
conditions as may be considered necessary.

(i) Purchase of Shares by Resident Outside India: A person resident outside
India (other than a citizen of Bangladesh or Pakistan) or an entity
incorporated outside India (other than an entity in Bangladesh or Pakistan),
may purchase shares or convertible debentures of an Indian company under
Foreign Direct Investment Scheme, subject however to the prescribed terms
and conditions.

Answer 3(c)

Gurukul Vidyarthi Manch may receive a grant of £1500 from Struarts, a British
Philanthropist, in terms of Section 6 of Foreign Contribution (Regulation) Act, 1976
and Rules framed thereunder.

Section 6 of the Act requires certain associations and persons not being a
political party in terms of Section 5(1), to give intimation to the Central Government
regarding as and when they received foreign contribution. The associations covered
under Section 6 are associations having a definite cultural, economic, educational,
religious or social programme. Receipt of foreign contribution by any such association
is permitted only if it registers itself with the Central Government in accordance with
the Foreign Contribution (Regulation) Rules. Moreover, every such association is
required, within the prescribed time and manner to give an intimation to the Central
Government regarding:

(a) amount of foreign contribution received;

(b) source of such foreign contribution;

(c) manner in which such contribution was received;
(d) purpose for which such contribution was utilised;
(e) the manner in which such contribution was utilised.

Question 4

(a) What is meant by ‘intellectual property'? Mention various kinds of intellectual
property and the laws governing intellectual property rights in India. (5 marks)

(b) Do the following acts constitute infringement of copyright? Give brief reasons
in support of your answer:

(i) Reproduction of a musical work by a teacher in the course of instructions



IELIL-Dec. 2005 44

to students.
(ii) Reproduction for research of an unpublished work kept in a public library.

(iii) Making a dozen copies of a book borrowed from a library when such book
is available in the market.

(iv) Reproduction in a periodical of a write-up by an expert on a social subject
of which the author has expressly retained his copyright.

(v) Making copies of a computer programme from a floppy disc bought from
the market and using it for office work. (1 mark each)

(c) What are the acts which are not considered as infringement of a patent as
per the Patents Act, 19707 (5 marks)

Answer 4(a)

As the term intellectual property relates to the creations of human mind and
human intellect, this property is called intellectual property. Usually such property is
divided into two branches namely industrial property and copyright. The convention
establishing World Intellectual Property Organisation provides that the intellectual
property shall include rights relating to:

(i) literary, artistic and scientific works

) performances of performing artists, phonograms and broadcasts
) inventions in the field of human behaviour

(iv) scientific discoveries
) industrial designs
) trade marks, service marks, commercial names and designations.
(vii) protection against unfair competition

The Government has enacted following legislations in the areas of Intellectual
Property:

1. Trade Marks Act, 1999
Copyright Act, 1957
Patents Act, 1970
Designs Act, 2000
Semi Conductor integrated circuits Layout Design Act, 2000
The Protection of Plant Varieties and Farmer Rights Act, 2001
The Geographical indications of Goods (Registration and Protection) Act,
1999.

Answer 4(b)(i)

The reproduction of a musical work by a teacher in the course of instruction to
students does not constitute infringement of copyright in terms of Section 52(vii) of
the Copyright Act, 1957.

Answer 4(b)(ii)

Reproduction for research of an unpublished work kept in a public library does

N o o bk owh
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not constitute infringement of copyright in terms of Section 52(xv) of the Copyright
Act, 1957.

Answer 4(b)(iii)

Making a dozen copies of a book borrowed from a library when such book is
available in the market will constitute infringement of copyright in terms of
Section 52(xiv) of the Copyright Act, 1957.

Answer 4(b)(iv)

The reproduction in a periodical of a write up by an expert on social subject of
which the author has expressly retained his copyright will constitute as infringement
of copyright in terms of Section 52(xii) of the Copyright Act, 1957.

Answer 4(b)(v)

Making copies of a computer programme from a floppy disc bought from the
market and using it for office work does not constitute infringement of copyright in
terms of Section 52(iii) of the Copyright Act, 1957.

Answer 4(c)

Section 107A of the Patents Act, 1970 (as amended in 2005) deals with certain
acts which are not to be considered as infringement. This section makes the following
acts not to be considered as infringement of Patent Rights:

(i) any act of making, constructing, using, selling or importing a patented
invention solely for uses reasonably related to the development and
submission of information required under any law for the time being in fore, in
India, or in a country other than India, that regulates the manufacture,
construction, use, sale or import of any product.

(i) importation of patented products by any person from a person who is duly
authorized to produce and sell or distribute the product.

Question 5

(a) Good Health Ltd., an Indian insurance company, did not settle a medical
claim of Rs.2 lakh of Mohan towards open heart surgery on the ground that
the assured (Mohan) had not disclosed material facts, viz., hypertension and
angina, at the time of submitting his proposal form. Mohan pleaded with the
insurance company that there was no suppression of material facts and it is
the insurer who has to prove material suppression; but did not succeed in his
repeated pleas. Will Mohan succeed if he makes a complaint for the non-
payment of medical claim under the Consumer Protection Act, 19867 Give
reasons in support of your answer.

(b) What are the heads under which compensation for damages may be claimed
under the National Environment Tribunal Act, 19957

(c) Mention the provisions of the Trade Marks Act, 1999 relating to registered
users of trade marks. (5 marks each)

Answer 5(a)

The provision for facilities in connection with insurance has been specifically
included within the scope of the term service under Section 2(1)(0) of the Consumer
Protection Act, which covers all kinds of insurance. National Commission in LIC v.
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Kanta Ben (1996) 1 CPR 140 (NCDRC) held that the contract of insurance is based
on utmost good faith. The proposer for life insurance is under an obligation to
disclose all material facts within his knowledge relating to his health at the time of
making the proposal. The averments made as to the state of health of the insured in
the proposal form and the personal statements therein are the basis of the contract
between the parties. Where a policy is taken by the insured by suppressing the
material facts, it is liable to be vitiated and no claim is admissible under such a policy.
However, the state Commission in Smt. Draupadi Devi S Chaudhary v. United India
Insurance Company (1992) ICPR 155 (Guj. CDRC) held that the burden to prove that
the insured had given wrong answers, i.e., there was a positive presence or
existence of any ailment, sickness or injury which may require medical attendance in
immediate future is on insurer. The Supreme Court in Life Insurance Corpn. Of India
v. Smt G Channabasamma AIR 1991 SC 392, held that the burden to prove the fact
whether the insured had taken any medical treatment or undergone any surgical
operation within the period of preceding 12 months is on the insurer.

On the basis of above decisions Mohan may succeed for non payment of medical
claim of Rs. 2,00,000 toward open heart surgery. However, his claim for
compensation may be defeated if the insurance company can prove that there was
material suppression of material facts in proposal form, and this burden is to be
discharged by insurance company and not Mohan.

Answer 5(b)

The Schedule to the National Environment Tribunal Act, 1995 lists out the
following heads under which compensation for damages may be claimed:

(a) Death;

b) Permanent, temporary, total or partial disability or other injury or sickness;

(c) Loss of wages due to total or partial disability or permanent or temporary
disability;

(d) Medical expenses incurred for treatment of injuries or sickness;

(e) Damage to private property;

(f) Expenses incurred by the Government or any local authority in providing
relief, aid and rehabilitation to the affected persons;

(g) Expenses incurred by Government for any administrative or legal action or to
cope with any harm or damage, including compensation for environmental
degradation and restoration of the quality of environment;

(h) Loss to Government or local authority arising out of, or connected with, the
activity causing any damage;

(i) Claims on account of any harm, damage or destruction to the fauna including
milch and draught animals and aquatic fauna;

(j) Claims on account of any harm, damage or destruction to the flora including
aquatic flora, crops, vegetables, trees and orchards;

(k) Claim including cost of restoration on account of any harm or damage to
environment including pollution of soil, air, water, land and eco-system;

) Loss and destruction of any property other than private property;

—

—
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(m) Loss of business or employment or both;

(n) Any other claim arising out of or connected with, any activity of handling of
hazardous substance.

Answer 5(c)

Section 48 of the Trade Marks Act, 1999 deals with registered users, Section 49
provides for registration as registered user and Section 50 deals with the power of the
Registrar to vary or cancel registration as registered user on the ground that the
registered user has used the trade mark otherwise than in accordance with the
agreement or in such a way as to cause or likely to cause confusion, or deception or
the proprietor/registered user misrepresented or has failed to disclose any material
facts for such registration or the stipulation in the agreement regarding the quality of
goods is not enforced or the circumstances have changed since the date of
registration, etc. However, Registrar has been put under obligation to give reasonable
opportunity of hearing before cancellation of registration.

In view of the simplification of the procedure for registration of registered user
and to ascertain whether the registered user agreement is in force, Section 51
empowers the Registrar to require the proprietor to confirm at any time during the
continuation of registration as registered user, whether the agreement, on the basis
of which registered user was registered is still in force, and if such confirmation is not
received within a period of one month, the Registrar shall remove the entry thereof
from the Register in the prescribed manner. Section 52 recognises the right of
registered user to take proceedings against infringement. Section 54 provides that
the registered user will not have a right of assignment or transmission. However, it is
clarified that where an individual registered user enters into partnership or remains in
a reconstituted firm, the use of the mark by the firm would not amount to assignment
or transmission.

Question 6

(a) Discuss the restrictions on the discharge of sewage and trade effluents under
the provisions of the Water (Prevention and Control of Pollution) Act, 1974.

(b) Prudent Investments Ltd. was celebrating silver jubilee of its operations and
in this connection sent invitations by post to 250 top businessmen for a
special dinner at a 5-Star Hotel. Due to delay in delivery and/or non-delivery
of invitation cards by the postal authorities, only 100 invitees attended the
dinner. Advise the company whether it can make a complaint for
compensation to the Consumer Disputes Redressal Forum against the postal
authorities for deficiency in service.

(c) Explain the general powers of the Central Government for protecting and
improving the quality of the environment and for preventing, controlling and
abating environmental pollution under the Environment (Protection) Act,
1986. (5 marks each)

Answer 6(a)

Section 24 of the Water (Prevention and Control of Pollution) Act, 1974 prohibits
any person from knowingly causing or permiting any poisonous, noxious or polluting
matters in terms of standards laid down by the State Board to enter (whether directly
or indirectly) into any stream or well or sewer or land. This section also prohibit any
person from knowingly causing or permiting to enter into any stream any other matter
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which may tend either directly or in combination with similar matters to impede the
proper flow of the water of the stream in a manner likely to lead to a substantial
aggravation of pollution due to other causes or of its consequences.

Section 47 of the Act provides that where an offence has been committed by a
company, every person who at the time the offence was committed was in charge of,
and was responsible to the company for the conduct of the business of the company,
as well as the company, shall be deemed to be guilty of the offence and shall be
liable to be proceeded against and punished accordingly.

Answer 6(b)

Section 6 of [The Indian] Post Office Act, 1898 provides exemption from liability
of postal authorities by reason of loss, mis delivery or delay or damage to any postal
article in the course of transmission by post. However, liability cannot be escaped if
liability is by reason of any loss, mis delivery, delay or damage which is caused by
fraudulent or wilful act or default by any officer of the post office.

In Presidency Post Master v. Dr. U Shankar Rao (1993) 1 CTJ 556, National
Commission held that the services rendered by the post office are merely statutory
and there is no contractual liability. Therefore, Prudent Investments Ltd. cannot
succeed in its claim of compensation due to deficiency of postal authorities caused by
delay in delivery and/or non delivery of invitation cards.

Answer 6(c)

The Central Government has been granted general powers under Section 3 of
Environment (Protection) Act, 1986 to take all such measures as it deems necessary,
for protecting and improving the quality of the environment and for preventing,
controlling and abating environmental pollution. Such measure include with respect to
all or any of the following matters:

(i) coordinating the actions of various State Governments, officers and
authorities under this Act or rules made thereunder or under any other law
concerning environmental pollution;

(ii) planning and execution of a nation-wide programme for the prevention,
control and abatement of environmental pollution;

(iii) laying down standards for the quality of environment;

(iv) laying down standards for emission or discharge of environmental pollutants;

(v) restricting the carrying on of industries, operations or processes in certain
areas or permitting them to be carried out subject to certain safeguards;

(vi) laying down procedures and safeguards for the prevention of accidents which
may cause environmental pollution and remedial measures for such
accidents;

(vii) laying down procedures and safeguards for the handling of hazardous
substances;

(viii) examining manufacturing processes, materials and substances as are likely
to cause environmental pollution;

(ix) carrying out and sponsoring investigations and research relating to problems
of environmental pollution;

(x) inspecting any premises, plant, equipment, machinery, manufacturing
process, materials, etc. and issuing directions to any person, officer or
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authority etc. to take steps for the prevention, control and abatement of
environmental pollution;

(xi) establishing or recognising environmental laboratories;
(xii) collecting and disseminating information relating to environmental pollution;

(xiii) preparing manuals, codes, guides etc. to prevent control and abate
environmental pollution;

(xiv) such other matters as the Central Government deems necessary or
expedient for the purpose of securing the effective implementation of the
provisions of the Act.

Section 6 empowers the Central Government to make rules for all or any of the
matters listed in Section 3.

Question 7
(a) Discuss any two of the following:

(i)
(ii)
(iii)

Grievance handling.
Benefits under the Employees' State Insurance Act, 1948.

Unfair labour practices on the part of workmen and trade unions of
workmen under the Industrial Disputes Act, 1947. (5 marks each)

(b) Attempt any five of the following stating the relevant legal provisions and
case law, if any:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

A licensed salt producer engaged workmen in open land in which work
was done to convert sea water into crystals of salt. Whether the workmen
working in open land are employed in the premises of the factory?

Garuda Ltd. employed contract labour for doing some work in the
company. Subsequently, the nature of work done by the contract labour
was notified to be work of a perennial nature by the appropriate
government. Can such contract labour claim automatic absorption as
regular workmen in the company?

Bhaskar, a school teacher, was dismissed from service for gross
misconduct. He seeks reinstatement under the Industrial Disputes Act,
1947 on the ground that he is a 'workman' and that his dismissal amounts
to an industrial dispute. Will he succeed?

Kishore, President of Janta Mazdoor Union, made speeches instigating
workers to picket the factory. On one occasion, when some women
picketers were harassed by the police, he brought his wife to the factory
gate and instructed her to beat with slippers anyone who interfered with
her. Kishore, who was prosecuted for instigating picketing, claimed
immunity from criminal conspiracy. Will he succeed?

Goswami, a graduate apprentice, could not complete the apprenticeship
training due to strike in the establishment when he was undergoing
training. Subsequently, the strike was withdrawn. He claims extension of
the training period and stipend for the strike period. Will he succeed?

During the accounting year 2003-04, Stingy Ltd. to which the Payment of
Bonus Act, 1965 applies, suffered heavy losses. The Board of directors
decided not to pay any bonus to its employees. The employees moved
the court for relief. Will they succeed?
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(vii) Rakshit was suspended for an alleged act of misconduct and an inquiry
was instituted against him. He did not appear before the inquiry officer on
the ground that the allegations levelled against him were false. The
inquiry could not be completed even after the lapse of six months. He files
a case for grant of the subsistence allowance. Will he succeed?

(38 marks each)

Answer 7(a)(i)

The key to industrial peace is prompt and effective disposal of workers
grievances. Literally, grievance means any real or imagined feeling of personal
injustice which an employee has, concerning his employment relationship. The origin
of grievance may be taken to have stemmed out of ‘grief’ though in real sense grief
would mean ‘deep or violent sorrow’ which is physiological in phenomena on account
of some occurrence.

Grievance procedure is the problem solving or dispute settling machinery. It is
orderly means by which the union or the employee raises and processes a claim for
settlement. Grievance procedure is a formal process. While analysing a grievance,
therefore, both the nature of complaint and nature of person should be studied. Even
when an employee has not given vent to his grievance, the existence of grievance
can be spotted by clear observation of symptoms, like poor out turn, low level
efficiency, lack of co-operation, depressive mood etc.

The principal benefit of grievance system is that human problems are brought
into the open so that the management can learn about them and try corrective action
and adjust the grievance. Moreover, grievance system helps to catch and solve
problems before they become serious.

Answer 7(a)(ii)

The Employees’ State Insurance Act, 1948 under Section 46 provides for 6 types
of benefits to which the insured persons, their dependants are entitled. These
benefits are as follows:

(a) periodical payments in case of sickness certified by medical practitioner;

(Sickness benefit)

(b) periodical payments to an insured workman in case of confinement or
miscarriage or sickness arising out of pregnancy, confinement; (Maternity
beniit)

(c) periodical payment to an insured person suffering from disablement as a
result of employment injury; (Disablement benefit)

(d) periodical payment to dependants of insured person; (Dependants’ benefit)
medical treatment and attendance on insured person; (Medical benefit)
payment of funeral expenses on the death of insured person at the
prescribed rate of Rs. 1,500/-. (Funeral expenses)
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All these benefits except the medical benefit are monetary benefits. The rules
regarding these benefits are contained in Sections 46 to 58 and Rules 55 to 58. Right
to receive benefits is not transferable or assignable. When a person receives benefits
under this Act, he is not entitled to receive benefits under any other enactment. An
insured person is not entitled to receive for the same period more than one benefit, e.g.
benefit of sickness cannot be combined with benefit of maternity or disablement, etc.



51 IELIL-Dec. 2005

Answer 7(a)(iii)

Unfair labour practice as per Section 2(ra) of the Industrial Disputes Act, 1947
means any of the practices specified in the Fifth Schedule to the Act. This Schedule
declares certain labour practices as unfair on the part of employers and their trade
unions and on the part of the workmen and their trade unions. The Industrial Disputes
Act, 1947 prohibits commission of any unfair labour practice by employers and
workmen. Section 25-T of the Act lays down that no employer or workman or a Trade
Union, whether registered under the Trade Unions Act, 1926 or not, shall commit any
unfair labour practice. Any person who commits any unfair labour practice shall be
punishable with imprisonment for a term which may extend to six months or with fine
which may extend to one thousand rupees or with both. (Section 25-U).

As stated in the definition, the unfair labour practices have been listed in
Schedule V to the Industrial Disputes Act, 1947.

Answer 7(b)(i)

In simple words, the definition of factory as per Section 2(m) of the Factories Act,
1948 is a premises whereon 10 or more persons are engaged if power is used, or 20
or more persons are engaged if power is not used, in a manufacturing process. The
term ‘manufacturing process’ has been defined under Section 2(k) of the Factories
Act. Various processes have been held to be manufacturing processes by the courts
from time to time.

In Ardeshir H. Bhiwandiwala v. State of Bombay, AIR 1962 SC 29, the Supreme
Court has held that salt manufactured from sea-water by applying different processes
is a manufacturing process. If a manufacturing process is carried on at two different
sites, they are factories. Premises include land as well.

In the light of the Supreme Court decision mentioned above, the workmen
working in open land are employed in the premises of the factory.

Answer 7(b)(ii)

The contract labour cannot claim automatic absorption as regular workmen in the
company. In Steel Authority of India v. National Union of Water Front Workers and
others, AIR 2001 SC 3527, the Supreme Court while interpreting Section 10 of the
Contract Labour (Regulation and Abolition ) Act, 1970 held that neither Section 10 of
Act nor any other provision in the Act whether expressly or by necessary implication
provides for automatic absorption of contract labour on issuing a notification by the
Appropriate Government under Section 10(1) prohibiting employment of contract
labour in any process or operation or other work in any establishment. Consequently,
the principal employer cannot be required to order absorption of contract labour
working in the concerned establishment.

Answer 7(b)(iii)

Basker will not succeed. Teachers are not workmen as per the decision of the
Supreme Court in Sunderambal v. Government of Goa [AIR (1988) SC 1700. (1989)
LAB 1C 1317]. In this case the Apex Court has held that the teachers employed by
the educational institution cannot be considered as workmen within the meaning of
Section 2(s) of the Industrial Disputes Act, 1947 as imparting of education which is
the main function of the teachers cannot be considered as skilled or unskilled manual
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work or supervisory work or technical work or clerical work. The teacher necessarily
performs intellectual duties and the work is mental and intellectual as distinct from
manual.

Answer 7(b)(iv)

In the given problem, Kishore will not succeed. According to Section 17 of the
Trade Unions Act, 1926, no office-bearer or member of a registered Trade Union
shall be liable to punishment under Sub-section (2) of Section 120B of the Indian
Penal Code, in respect of any agreement made between the members for the
purpose of furthering any such objects of the Trade Union as is specified in
Section 15, unless the agreement is an agreement to commit an offence.

Thus, immunity is granted, in respect of any agreement made between the
members for the purpose of furthering the objects of Trade Union, from punishment
under Section 120B(2) of Indian Penal Code.

The facts of the given problem are based on the case of R.S. Ruiker v. Emperor,
AIR 1935 Nag. 149. In this case the members of the Nagpur Textile Union went on
strike to press their demands. The President of the Union made speeches on various
occasions and encouraged the workers for picketing of the Mill. On one occasion when
some women picketers were harassed by the police, he brought his own wife to the mill
gate and posted her there with the instructions to beat with her slippers any one who
interfered with her. Later, he was prosecuted on the charges of instigating, picketing
and abetment in picketing by his wife. The accused contended that by virtue of
immunity granted from liability for criminal conspiracy, he cannot be held liable. The
Court rejecting his contention held that there is nothing in the Act which, apart from
immunity granted from criminal conspiracy allows immunity from any criminal offence.

Answer 7(b)(v)

Goswami will succeed. The period of training will be extended equal to the period
of strike or lock-out. Where a graduate or technician apprentice or technician
(vocational) apprentice is unable to complete the period of apprenticeship training
due to strike or lock-out or lay-off in an establishment where he is undergoing training
and is not instrumental in the same, the period of his apprenticeship training would be
extended equal to the period of strike or lock-out or lay-off and he shall be paid
stipend during the period of such strike or lock-out or lay-off.

Answer 7(b)(vi)

The employees in the given problem will succeed. Section 10 of the Payment of
Bonus Act, 1965 states that subject to the other provisions of this Act, every employer
shall be bound to pay to every employee in respect of any accounting year a
minimum bonus which shall be 8.33 per cent of the salary or wage earned by the
employee during the accounting year or one hundred rupees whichever is higher,
whether or not the employer has any allocable surplus in the accounting year.

However, if an employee has not completed fifteen years of age at the beginning
of the accounting year, the provisions of this Section shall have effect in relation to
such employee as if for the words one hundred rupees the words sixty rupees were
substituted.

A minimum bonus of 8.33 percent of the wage or salary of an employee is
payable irrespective of the fact whether the establishment has made a profit or loss.
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Bonus is no longer linked with production and profitability. Liability for bonus is a
statutory liability and not a contingent liability. It has been held in the case of State v.
Sardar Singh Majithia, (1979) Lab. 1.C. 913 that the bonus shall have to be paid by
the employer notwithstanding anything contained in Section 10, but this payment is
subject to the other provisions of this Act. And even if the employer suffers losses
during the accounting year, he is bound to pay minimum bonus as prescribed by
Section 10.

Answer 7(b)(vii)

Section 10A of the Industrial Employment (Standing Orders) Act,1946 makes
statutory provision for payment of subsistence allowance by an employer to a
workman who has been suspended by the employer pending investigation or inquiry
into complaints or charges of misconduct against him. The subsistence allowance
shall be payable—

(a) at the rate of fifty per cent of the wages which the workman was entitled to
immediately preceding the date of such suspension, for the first ninety days
of suspension: and

(b) at the rate of seventy five per cent of such wages for the remaining period of
suspension if the delay in the completion of disciplinary proceedings against
such workman is not directly attributable to the conduct of such workman.

If any dispute arises regarding the subsistence allowance payable to a workman,
the workman or the employer concerned may refer the dispute to the Labour Court
constituted under the Industrial Disputes Act, 1947. The Section further provides that
if the provisions relating to payment of subsistence allowance under any other law for
the time being in force are more beneficial, then the provisions of such other law shall
be applicable.

In the light of legal provisions mentioned above, Rakshit will succeed.




SECURITIES LAWS AND REGULATION OF
FINANCIAL MARKETS

NOTE: Answer SIX questions including Question No. 1 which is COMPULSORY.

Question 1

Write notes on any four of the following:
(i) Capital indexed bonds
(i) Unique identification number
(iii) Sweat equity shares
(iv) Whistle blower policy
(v) Capital market vis-a-vis money market. (5 marks each)

Answer 1(i)
Capital Indexed Bonds

Capital indexed bonds are bonds where interest rate is fixed percentage over the
wholesale price index. Capital indexed bonds are therefore called inflation-protection
securities. Such bonds provide good hedge against inflation risk. The benefits do
extend beyond hedging. Capital indexed bonds can be used as a market indicator for
inflation expectation. This help investors to take a more intelligent decision on their
current consumption. Finally, the spot yield curve can be better constructed based on
the real yields.

Answer 1(ii)
Unique Identification Number

SEBI (Central Database of Market Participants) Regulations, 2003 requires every
specified intermediary, other entity, specified listed company and specified investor to
make application for allotment of Unique ldentification Number for itself and for its
related persons. Unique lIdentification Number means the Identification Number
generated in the Central Database for and allotted to each applicant under the
regulations. Specified intermediaries, investors, listed company mean such
intermediaries or other entities as may be specified by SEBI in the notification
published in the Official Gazette pursuant to Regulations. Till date, almost all the
intermediaries have been specified for obtaining Unique Identification Number.
However, SEBI suspended all registration for Unique Identification Number from
July 1, 2005 following the recommendations of the SEBI Committee to examine
issues relating to MAPIN.

Answer 1(iii)
Sweat Equity Shares

Sweat equity shares are shares allotted to employees of companies, as rewards,
free of cost or at a price which is considerably below the ruling market price. It is
given as a reward for performance to further encourage them to put in their best in
the organization. Under the Companies Act, 1956, sweat equity shares means equity

shares issued by a company to its employees or directors at a discount or for
consideration other than cash for providing know how or making available rights in
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the nature of intellectual property rights.

Sweat equity shares are used as a tool for retaining experienced personnel at
senior level. The increase in competition has increased the fear of losing personnel to
a competitor. The concept of sweat equity shares is gaining popularity these days in
information technology, telecom and knowledge based economic sectors.

Answer 1(iv)
Whistle Blower Policy

A company may establish ‘Whistle Blower Policy’ for its employees to enable
them to report to the management concerns about unethical behaviour, actual or
suspected fraud or violation of the company’s code of conduct or ethics policy. The
policy should also provide for adequate safeguards against victimization of
employees who avail of the mechanism and also provide for direct access to the
Chairman of the Audit committee in exceptional cases. Once established, the
existence of the mechanism of Whistle Blower and the company’s policy in this
regard should be appropriately communicated within the organization. Whistle Blower
Policy’ is also one of the non-mandatory requirements of the revised Clause 49 of the
Listing Agreement.

Answer 1(v)
Capital Market vis-a-vis Money Market

The Capital Market is a market for financial investments that are direct or indirect
claims to capital. It is wider than the Securities Market and embraces all form of
lending and borrowing. The Capital Market comprises the complex of institutions and
mechanisms through which intermediate term funds and long-term funds are pooled
and made available to business, government and individuals. The Capital Market also
encompasses the process by which securities already outstanding are transferred.

The money market refers to the market where borrowers and lenders exchange
short-term funds to solve their liquidity needs. Money market instruments are
generally financial claims that have low default risk, maturities under one year and
high marketability.

Question 2
(a) Define ‘Ombudsman’. What are his powers and functions under the SEBI
(Ombudsman) Regulations, 20037 (5 marks)

(b) Define any five of the following:
(i) Asset Management Company (AMC)
(ii) Exchange Traded Fund (ETF)
(iii) Foreign Currency Convertible Debenture (FCCD)
(iv) National Securities Clearing Corporation Ltd. (NSCCL)
(v) American Depository Receipt (ADR)
(vi) Market makers. (1 mark each)
(c) Distinguish between any three of the following:
(i) ‘Foreign direct investment’ and ‘foreign institutional investment’.
(i) ‘Front-end load’ and ‘back-end load'.
(iii) ‘Dematerialisation’ and ‘re-materialisation’.
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(iv) ‘French auction’ and ‘Dutch auction’. (2 marks each)
Answer 2(a)

“Ombudsman” means any person appointed under regulation 3 of SEBI
(Ombudsman) of these regulations and unless the context otherwise requires,
includes stipendiary Ombudsman. Regulation 2(n) of the Regulations defines
stipendiary Ombudsman as a person appointed under Regulation 9 for the purpose of
acting as Ombudsman in respect of a specific matter or matters in a specific territorial
jurisdiction and for which he may be paid such expenses, honorarium, sitting fees as
may be determined by the Board from time to time.

An Ombudsman under the SEBI (Ombudsman) Regulations has crucial role to
play in redressal of investors’ grievances. Any person who has a grievance against a
listed company or an intermediary relating to any of the matters specified in SEBI
(Ombudsman) Regulations may himself or through his authorized representative or
any investors association recognized by SEBI, make a complaint to the Ombudsman
within whose jurisdiction the registered or corporate office of such listed company or
intermediary is located. If SEBI has not notified any Ombudsman for a particular
locality or territorial jurisdiction, the complainant may request the Ombudsman
located at the Head Office of the SEBI for forwarding his complaint to competent
jurisdiction. The Ombudsman has the following powers and functions:

(a) to receive complaints specified under SEBI (Ombudsman) Regulation against

any intermediary or a listed company or both;

(b) to consider such complaints and facilitate resolution thereof by amicable

settlement;

(c) to approve a friendly or amicable settlement of the dispute between the

parties;

(d) to adjudicate such complaints in the event of failure of settlement thereof by

friendly or amicable settlement.

Answer 2(b)(i)
Asset Management Company (AMC)

Under SEBI (Mutual Funds) Regulations, every mutual fund is required to have
an Asset Management Company (AMC) incorporated under the Companies Act,
1956 to manage the funds of the mutual fund. AMC is also responsible for operations
of Mutual Funds. It has to take all reasonable steps and exercise due diligence to
ensure that the investments of the funds or any scheme is not contrary to the
provisions of these regulations and trust deed.

Answer 2(b)(ii)
Exchange Traded Fund (ETF)

Exchange Traded Funds (ETFs), a rapidly growing class of financial product, is
traded like a stock. ETF is typically organized as unit trust. As their name implies,
Exchange Traded Fund represent a basket of securities that are traded on an
exchange.

Answer 2(b)(iii)
Foreign Currency Convertible Debenture (FCCD)
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A foreign currency convertible Debenture is a quasi debt instrument, which is
issued by any corporate entity, international agency or sovereign state to the
investors anywhere in the world. They are denominated in any freely convertible
foreign currency.

Answer 2(b)(iv)
National Securities Clearing Corporation Ltd. (NSCCL)

National Securities Clearing Corporation Ltd. (NSCCL) is a wholly owned
subsidiary of NSE. NSCCL carries out the clearing and settlement of the trades
executed in the Equities and Derivatives segments and operates Subsidiary General
Ledger (SGL) for settlement of trades in government securities. It assumes the
counter-party risk of each member and guarantees financial settlement.

Answer 2(b)(v)
American Depository Receipt (ADR)

American Depository Receipt (ADR) is issued in case the funds are raised
through retail market in United States. ADR is a negotiable instrument evidencing a
fixed number of equity shares of the issuing company generally denominated in US
dollars. These securities are listed and traded in American Stock Exchange.

Answer 2(b)(vi)
Market Makers

Market makers help the investors by giving them the assurance of liquidity.
Market Makers under an obligation to make market of the specific scripts i.e. to offer
continuous two way quotes (except under certain circumstances). They are required
to carry an inventory of stocks, which implies commitment of capital and exposure to
market risks.

Answer 2(c)(i)
‘Foreign Direct Investment’ and ‘Foreign Institutional Investment’

Foreign Direct Investment (FDI) is of a permanent nature. FDI is that category of
international investment that reflects the objective of obtaining a lasting interest by a
resident entity in one economy in an enterprise resident in another economy. The
lasting interest implies the existence of a long-term relationship between the direct
investor and the enterprise and a significant degree of influence by the investor in the
management of the enterprise.

Foreign Institutional Investment is money which chases the stocks in the market
place.Foreign institutional investors are specialized financial intermediaries managing
savings collectively on behalf of investors, especially small investors, towards specific
objectives in terms of risk, returns, and maturity of claims. Fll is to be welcomed with
strict political and economical discipline.

Answer 2(c)(ii)
‘Front-end Load’ and ‘Back-end Load’

Front-end load is a one time fixed fee which is paid by an investor while he buys
into a scheme

Back end load is a fixed fee redemption load or a contingent deferred sale
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change. A redemption load exists permanently and is paid only at the time of
redeeming or selling units of a load.

Answer 2(c)(iii)
‘Dematerialisation’ and ‘re-materialisation’

Dematerialisation is a process of either issue of dematerialized securities or
conversion of physical share certificates into distinctive numbers in electronic form. In
process of conversion, the physical share certificates from the investor are taken
back by the Company and an equivalent number of securities are credited to his
account opened with a depository participant in electronic form at the request of the
investor.

Holding of shares in Dematerialised form in the hands of investors is optional and
an investor can still hold shares in physical form. Therefore, the investor who has
dematerialized shares with him can send a Rematerialisation Request Form to DP for
conversion of his shares to the physical share certificates. The process of such
conversion is known as rematerialisation.

Answer 2(c)(iv)
‘French Auction’ and ‘Dutch Auction’

There are two types of auction for treasury bills. In French Auction, also known
as Multiple Price Based Auction, all bids equal to or above the cut-off price are
accepted. However, the bidder has to obtain the treasury bills at the price quoted by
him. This method is followed in the case of 364days treasury bills and is valid only for
competitive bidders.

In Dutch auction, also known as Uniform Price Based Auction, all the bids equal
to or above the cut-off price are accepted at the cut- off level. However, unlike the
Multiple Price based method, the bidder obtains the treasury bills at the cut-off price
and not the price quoted by him. This method is applicable in the case of 91 days
treasury bills only. The system of Dutch auction has been done away with by the RBI
w.e.f. 08.12.2002 for the 91-day treasury T Bill.

Question 3

(a) "All issuer companies shall submit secretarial audit report on a quarterly
basis to the stock exchanges, where they are listed." Discuss the statement
outlining the various aspects covered under the secretarial audit. (5 marks)

(b) Discuss the eligibility criteria for voluntary de-listing of shares. (5 marks)
(c) Highlight the provisions relating to the following as applicable to NBFCs:

(i) Loans against deposits,

(ii) Ceilings on interest rate. (3 marks each)

Answer 3(a)

Section 55A of the SEBI (Depositories & Participants) Regulations, 1999
provides that all the issuer companies shall subject themselves to a audit to be
undertaken by a qualified Chartered Accountant or a Practising Company Secretary,
for the purposes of reconciliation of the total issued capital, listed capital and the
capital held by depositories in dematerialized form.
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The issuer companies shall submit the audit report on a quarterly basis to the
stock exchange/s where they are listed. Any difference observed in the issued, listed
and the capital held by depositories in dematerialized form shall be immediately
brought to the notice of SEBI and both the Depositories by the stock exchanges.

The audit is required to cover the following aspects and certify among others:

1. That the total of the shares held in NSDL, CDSL and in the physical form tally
with the issued/paid-up capital.

2. That the Register of Members (RoM) is updated.

That the dematerialisation requests have been confirmed within 21 days and
state the shares pending confirmation for more than 21 days from the date of
requests and reasons for delay.

The details of changes in share capital during the quarter and certify in case of
listed companies whether in-principle approval for listing from all stock exchanges
was obtained in respect of such further issued capital.

Answer 3(b)

The Securities and Exchange Board of India (Delisting of Securities) Guidelines
2003, issued with the objective to protect the interest of investors in the securities
market, deal with Voluntary and Compulsory delisting. Eligibility Criteria for Voluntary
Delisting of shares include the following:

1. The securities of the company have been listed for a minimum period of 3
years on any stock exchange.

2. A company, which has a convertible instrument outstanding, shall not be
permitted to delist its equity shares, till the exercise of the conversion options.

3. A company may delist one or all of its class of securities. However, if the
equity shares of a company are delisted, the fixed income securities may
continue to remain listed on the stock exchange.

4. An exit price is required to be determined in accordance with the book
building process described in the Delisting Guidelines.

Answer 3(c)
(i) Loan against Deposits

The NBFCs Acceptance of Public Deposits (Reserve Bank) Directions provides
that a NBFC may grant a loan upto 75% of the amount of public deposit made by
depositor after the expiry of 3 months from the date of deposit at a rate of 2% above
the interest rate payable on the deposit.

(ii) Ceiling on Interest Rate

From 31st January, 1998, no NBFC shall invite or accept or renew public deposit
at a rate of interest exceeding 16% per annum. Interest may be paid or compounded
at rates which shall not be shorter than monthly rates. In 2001, ceiling on interest
rates was lowered to 12.5% p.a. In March 2003, it was further provided that no
miscellaneous non-banking company shall invite or accept or renew deposit on a rate
of interest exceeding eleven per cent per annum. Interest may be paid or
compounded at rests which shall not be shorter than monthly rests. It was also
provided that nothing contained in this clause shall apply to monies raised by the
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issue of debentures or bonds. Also on and from September 18, 2003, no non-banking
financial company shall invite or accept or renew repatriable deposits from Non-
Resident Indians under Non-Resident (External) Account Scheme at a rate
exceeding the rate specified by the Reserve Bank of India for such deposits with
scheduled commercial banks.

Question 4

(a) State the norms prescribed for registration as portfolio managers. (5 marks)
(b) State briefly the major contents of the ‘offering circular for euro issues’.

(5 marks)
(c) "Credit rating is a one-time job on the part of credit rating agencies."
Comment in the light of the SEBI regulations. (6 marks)

Answer 4(a)
Norms for registration as Portfolio Managers

The criteria to be satisfied by the applicant for getting the certificate of registration
as a portfolio manager as mentioned in Regulation 6 of SEBI (Portfolio Managers)
Regulations, 1993 is as follows:

(a) the applicant is a body corporate;

(b) the applicant has the necessary infrastructure like adequate office space,
equipments and the manpower to effectively discharge the activities of a
portfolio manager;

(c) the principal officer of the applicant has the professional qualifications in
finance, law, accountancy or business management from an institution
recognised by the Government;

(d) the applicant has in its employment minimum of two persons who, between
them, have at least five years experience as portfolio manager or stock
broker or investment manager or in the areas related to fund management;

(e) no previous application for grant of certificate made by any person directly or
indirectly connected with the applicant has been rejected by the SEBI;

(f) no disciplinary action has been taken by the SEBI against a person directly or
indirectly connected with the applicant under SEBI Act or the Rules or the
Regulations made thereunder. The expression ‘person directly or indirectly
connected means any person being an associate, subsidiary, inter-
connected company or a company under the same management within the
meaning of Section 370(1B) of the Companies Act, 1956 or in the same
group;

(g) the applicant fulfils the capital adequacy requirements as specified in the
Regulations;

(h) the applicant, its director, principal officer or the employee is not involved in
any litigation connected with the securities market which has an adverse
bearing on the business of the applicant;

(i) the applicant, its director, principal officer or the employee was not at any
time convicted for any offence involving moral turpitude or has been found
guilty of any economic offence;
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the applicant is a fit and proper person;
the grant of certificate to the applicant is in the interests of investors.

Answer 4(b)

The Offering Circular should be very comprehensive to take care of overall
interests of the prospective investor. The Offering Circular for Euro-issue offering
should typically cover the following contents:

(iii)

(xi)
(xii)

(xiv)

(xv)
(xvi)

(xvii)
(xviii)
(xix)

(xx)
(xxi)

Background of the company and its promoters including date of incorporation
and objects, past performance, production, sales and distribution network,
future plans, etc.

Capital structure of the company-existing, proposed and consolidated.
Deployment of issue proceeds.

Financial data indicating track record of consistent profitability of the
company.

Group investments and their performance including subsidiaries, joint venture
in India and abroad.

Investment considerations.
Description of shares.

Terms and conditions of global depository receipt and any other instrument
issued along with it.

Economic and regulatory policies of the Government of India.

Details of Indian securities market indicating stock exchange, listing
requirements, foreign investments in Indian securities.

Market price of securities.
Dividend and capitalisation.
Securities regulations and exchange control.

Tax aspects indicating analysis of tax consequences under Indian law of
acquisition, membership and sale of shares, treatment of capital gains tax,
etc.

Status of approvals required to be obtained from Government of India.

Summary of significant differences in Indian GAAP, UK GAAP and US GAAP
and expert’s opinion.

Report of statutory auditor.

Subscription and sale.

Transfer restrictions in respect of instruments.

Legal matters etc.

Other general information not forming part of any of the above.

Answer 4(c)

Credit rating is not a one-time job on the part of credit rating agencies. Regulation
15(1) of SEBI (Credit Rating Agencies) Regulations require Credit rating agency to
continuously monitor the rating of such securities during the lifetime of securities
rated by it. The credit rating agency should also disseminate information regarding
newly assigned ratings, and changes in earlier rating promptly through press releases
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and websites, and, in the case of securities issued by listed companies. Such
information should also be provided simultaneously to all the stock exchanges where
the said securities are listed.

Regulation 16 of SEBI Regulations also require every credit rating agency to
carry out periodic review of all published ratings during the lifetime of the securities. If
the client does not co-operate with the credit rating agency so as to enable the credit
rating agency to comply with its obligations, the credit rating agency should carry out
the review on the basis of the best available information.

However, it has been provided that if owing to such lack of co-operation, a rating
has been based on the best available information, the credit rating agency should
disclose to the investors the fact that the rating is so based. A credit rating agency
should not withdraw a rating so long as the obligations under the security rated by it
are outstanding, except where the company whose security is rated is wound up or
merged or amalgamated with another company.

Question 5

(a) Vikrant Enterprises Ltd. has decided to acquire stake upto 25% of the paid-
up share capital of Global Exims Ltd., which is a listed company and wants to
proceed with a public offer pursuant to the provisions of the SEBI
(Substantial Acquisition of Shares and Takeovers) Regulations, 1997.
Prepare a Board note highlighting the general obligations of Vikrant

Enterprises Ltd. (10 marks)
(b) Calculate the value of rights, if —

(i) Number of rights shares offered 7,500

(i) Number of shares held 2,500
(iii) Ex-rights price Rs.20
(iv) Rights offer price Rs.12
(v) Face value of shares Rs.10

(6 marks)

Answer 5(a)
03 January, 2006
To

Board of Directors
Vikrant Enterprises Lid.,
Mumbai.

Subject: General Obligations of the Acquirers

In order to acquire stake upto 25% of paid-up share capital of Global Exims
Ltd,our company would be required to proceed with a public offer pursuant to the
provisions of SEBI (Substantial & Acquisition of Shares and Takeover) Regulations,
1997. The general obligations of our company as an acquirer would be in conformity
with Regulation 22 of the Takeover Regulations which require compliance with the
following:

1. Financial capability — The acquirer should have the financial resources to
implement the offer.

2. Despatch of letter of offer — The letter of offer is required to be sent to the
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following:

(a) a copy of the draft letter of offer to the target company for placing before
the Board within 14 days of the public announcement of offer and to all
stock exchanges where the shares of the company are listed.

(b) shareholders of the target company whose names appear on the register
of members on the specified date so as to reach them within 45 days of
the public announcement of the offer.

(c) Where the public announcement is made pursuant to an agreement, the
letter of offer is to be sent to shareholders other than the parties to the
agreement.

(d) Custodians of GDR or ADR holders to enable them to participate in the
public offer, if they are entitled to do so.

(e) Warrant holders or convertible debenture holders, where the period of
exercise of option or conversion falls within the offer period.

Opening of the offer and withdrawal of offer — The date of opening of the offer
should not be later than the 60th day from the date of public announcement.

Responsibility Statement by directors where acquirer is a company — Where
the acquirer is a company, it is to be ensured that the public announcement
of offer, brochure, circular, letter of offer or any other advertisement or
publicity material issued to shareholders in connection with the offer must
state that the directors accept the responsibility for the information contained
in such documents.

No appointment on the Board would take place subject to certain exceptions
as given in the Regulations.

Minimum acceptance in conditional offer — Where an offer is made
conditional upon minimum level of acceptances, the acquirer or any person
acting in concert with him shall, acquire shares from the public to the extent
of the minimum percentage as specified. However these provisions shall not
be applicable in case the acquirer has deposited in the escrow account, in
cash, 50% of the consideration payable under the public offer.

No fresh acquisition during offer period — It is to be ensured that the acquirer
does not acquire, during the offer period, any shares in the target company,
except by way of fresh issue of shares of the target company.

Insider would not be allowed to participate in the offer

Create escrow account — On or before the date of issue of public
announcement of offer, the acquirer has to create an escrow account as
required under the regulations.

Disclosures of firm financial arrangements — The acquirer has to ensure that
firm financial arrangements are made for fulfilling the obligations under the
public offer and suitable disclosures in this regard are made in the public
announcement of offer.

Complete procedures within 30 days — The acquirer has to within a period of
30 days from the date of closure of the offer complete all procedures relating
to the offer including payment of consideration to the shareholders who have
accepted the offer and for the purpose has to open a special account.
Extension of time for non payment within 30 days —The acquirer may apply
to SEBI for extension of time for the purpose, agreeing to pay interest to the
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13.

14.

15.

16.

17.

shareholders for delay beyond 30 days, as may be specified by SEBI from
time to time.

Forfeiture of escrow account for failure to obtain statutory approvals in time—
Where the acquirer fails to obtain the requisite statutory approvals in time on
account of willful default or neglect or inaction or non action on his part, the
amount lying in the escrow account shall be liable to be forfeited and dealt
with in the manner prescribed under the regulations.

Consequence of withdrawal of offer — In the event of withdrawal of offer in
terms of the Regulations, the acquirer can not make any offer for acquisition
of shares of the target company for a period of six months from the date of
public announcement of withdrawal of offer.

Consequence of non-fulfilment of obligations — In the event of non-fulfilment
of obligations the acquirer shall not make any offer for acquisition of shares
of any listed company for a period of 12 months from the date of closure of
offer.

Disclosure of shares acquired after public announcement to stock exchanges
to the merchant banker within 24 hours of such acquisition and the stock
exchanges shall forthwith disseminate such information to the public.

Fulfillment of obligations — The acquirer and the persons acting in concert

with him are jointly and severally responsible for fulfillment of obligations
under the Regulations.

Submitted Please

Yours faithfully,

XYz
Answer 5(b)
Number of rights shares offered (n) 7,500
Number of shares held (m) 2,500
Ex-rights price (Pex) Rs. 20
Rights offer price (Py) Rs. 12
Face value of shares Rs. 10

The value of rights shall be as follows:

V= n/mx (Pex — Pof)
= 7500/2500 x (20 — 12) = Rs. 24/-

Question 6
(a) Explain the concept of ‘connected person’ under the SEBI (Prohibition of

Insider Trading) Regulations, 1992. (6 marks)

(b) Write a note on ‘due diligence’ in the process of public issue of securities.

(5 marks)

(c) Discuss briefly the provisions of the SEBI (Prohibition of Fraudulent and

Unfair Trade Practices relating to Securities Markets) Regulations, 2003 with
regard to ‘prohibition of manipulative, fraudulent and unfair trade practices’.

(6 marks)

Answer 6(a)
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Connected Person means any person who—

(a) is a director of a company as defined in clause (13) of Section 2 of the
Companies Act, 1956, or is deemed to be a director of the company by virtue
of sub-clause (10) of Section 307 of the Companies Act; or

(b) occupies the position as an officer or an employee of the company or holds a
position involving a professional or business relationship between himself
and the company whether temporary or permanent and who may reasonably
be expected to have an access to unpublished price sensitive information in
relation to that company.

For this purpose, the words ‘connected person’ means any person who is a
connected person six months prior to an act of insider trading.

Answer 6(b)
Due Diligence

Due Diligence is the industry jargon for all the activities that are associated with
evaluating a proposal. It includes carrying out reference checks on the proposal
related aspects. In relation to public issue of securities,due diligence is carried out by
a merchant banker. The Lead Merchant Banker is responsible for verification of the
contents of a prospectus or the letter of offer in respect of an issue of securities and
reasonableness of the views expressed therein and to submit to SEBI at least 2
weeks prior to the opening of issue for subscription, a due diligence certificate in the
prescribed form, confirming that the draft prospectus/letter of offer forwarded to SEBI
is in conformity with the documents, materials and papers relevant to the issue, and
all the legal requirements connected with the said issue have been duly complied
with and all the disclosures made in draft prospectus/letter of offer are true, fair and
adequate to enable the investors to make a well informed decision as to the
investments in the proposed issue.

In process of due diligence, the Merchant Banker examines various documents
including those relating to litigation like commercial disputes, patent disputes,
disputes with collaborators etc. and also discuss with the company its directors and
other officers and other agencies on matters including objects of the issue, projected
profitability, price justification etc. before giving the Due Diligence Certificate.

Answer 6(c)

Regulation 3 of SEBI (Prohibition of Fraudulent and Unfair Trade Practices
relating to Securities Markets) Regulations, 2003 prohibits certain dealings in
securities and provides that no person shall directly or indirectly—

(a) buy, sell or otherwise deal in securities in a fraudulent manner;

(b) use or employ, in connection with issue, purchase or sale of any security
listed or proposed to be listed in a recognized stock exchange, any
manipulative or deceptive device or contrivance in contravention of the
provisions of the Act or the rules or the regulations made thereunder;

(c) employ any device, scheme or artifice to defraud in connection with dealing
in or issue of securities which are listed or proposed to be listed on a
recognized stock exchange;

(d) engage in any act, practice, course of business which operates or would
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operate as fraud or deceit upon any person in connection with any dealing in
or issue of securities which are listed or proposed to be listed on a
recognized stock exchange in contravention of the provisions of the Act or
the rules and the regulations made thereunder.

Regulation 4 of the Regulations provides that without prejudice to the provisions
of regulation 3, no person shall indulge in a fraudulent or an unfair trade practice in
securities.

Dealing in securities are deemed to be a fraudulent or an unfair trade practice if it
involves fraud and may include all or any of the list as provided in the Regulation.

Question 7
(a) Describe the issue process of gilt-edged securities. (8 marks)
(b) State briefly the provisions of the Employees Stock Purchase Scheme
(ESPS) relating to —
(i) eligibility to participate in the scheme; and
(ii) pricing and lock-in period. (4 marks)

(c) With reference to derivative trading, explain any two of the following:
(i) Out of the money
(ii) Call option
(iii) Strike price. (2 marks each)

Answer 7(a)

Gilt-edged Securities

These securities are issued by Governments such as Central and State
Governments, Semi-Government Authorities, City Corporations, Municipalities, Port
Trust, State Electricity Boards, Metropolitan Authorities, Housing Boards and Large
Financial Institutions. They are held by RBI and are eligible to be reckoned for the
purpose of Statutory Lending Rate of the Banks. Though they are long dated
securities, they are in great demand as banks have to buy/sell them for maintaining
the level of Net Demand and Time Liabilities (NDTL). Being a security issued by the
sovereign government, they are considered the most secured financial instruments
which guarantees both safety of the capital and the income.

Considering their liquidity and safety, the rate of interest is lower but it is payable
half-yearly. These securities are issued by the Public Debt Office (PDO) of the RBI.
Unlike T-Bills they are not auctioned, their issues are notified a few days before
opening for subscription and offer is kept open for two to three days. The budgeted
amount is collected through a number of trenches over the period of a year. This
helps avoidance of flooding of the market with securities. The issues are mostly
mopped up by institutional investors. When these securities are announced for issue
RBI suspends the sale of existing loans till the closure of the subscription to the new
issues of gilt-edged securities. The government has a right to retain excess
subscriptions upto 10% over and above the notified limit. Applications for the
securities are received at the offices of the RBI and SBI generally during the slack
season, when there is no acute demand for funds outside.

Answer 7(b)
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(i) Eligibility to participate in the scheme
(i) An employee eligible to participate in the scheme should be:
(a) a permanent employee of the company working in India or out of India; or
(b) a director of the company, whether a whole time director or not;

(c) an employee as defined in sub-clauses (a) or (b) of a subsidiary, in India
or out of India, or of a holding company of the company.

(i) The employee should neither be a promoter nor belongs to the promoter
group.

(iii) A director who either by himself or through his relatives or through any body
corporate, directly or indirectly holds more than 10% of the outstanding equity
shares of the company cannot participate, as he is not eligible to participate
in the scheme.

(ii) Pricing and Lock-in-Period

(i) The company has the freedom to determine price of shares to be issued
under an ESPS, provided they comply with the accounting policies specified.

(i) The shares issued under an ESPS are subject to lock-in for a minimum
period of one year from the date of allotment. It has also been provided that
where the shares are allotted by a company under a ESPS in lieu of shares
acquired by the same person under an ESPS in another company, which has
merged or amalgamated with the first mentioned company, the lock-in-period
already undergone in respect of shares of the transferor company shall be
adjusted against the lock-in required under the scheme.

(iii) If the scheme is part of a public issue and the shares are issued to
employees at the same price as in the public issue, the shares issued to
employees under the scheme are not subject to any lock-in-period.

Answer 7(c)

(i) Out of the money: A call option is out of the money when the strike price is
greater than the underlying asset price. A put option is out of the money
when the strike price is less than the spot price of underlying asset.

(i) Call option: Call option gives the holder (buyer/one who is long call), the right
to buy specified quantity of the underlying asset at the strike price on or
before expiration date. The seller (one who is short call) however, has the
obligation to sell the underlying asset, if the buyer of the call option decides
to exercise his option to pay.

(iii) Strike price: Strike price is the fixed price at which the option may be
exercised and the underlying commodity/asset bought (in case of call option)
or sold (in case of put option)

Question 8
(a) What is ‘book building’? Discuss the guidelines issued by the SEBI for raising
capital by 100% book building process. (10 marks)

(b) What is the concept of ‘buy-back of securities’? Discuss the various
permissible methods of buy-back of securities by a listed company. (6 marks)

Answer 8(a)
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Book Building means a process undertaken by which a demand for the securities
proposed to be issued by a body corporate is build up and a ‘Fair Price’ and
‘Quantum’ of securities to be issued is finally determined. In the Book Building
process, the Book Runner Lead Manager (BRLM) maintains a ‘Book’ wherein the
bids placed by individual and institutional investors through the syndicate members
(generally merchant bankers) are recorded. The syndicate members enter into an
under-writing agreement with BRLM and the BRLM in turn enters into an under-
writing agreement with the company and in the event of syndicate members not
fulfilling their underwriting obligations, the BRLM brings in the development. SEBI has
issued the following guidelines for raising capital by 100% book building process:

1. An issuer company may, subject to the requirements specified in SEBI(DIP)
Guidelines, make an issue of securities to the public through a prospectus for
100% of the net offer to the public through book building process,

2. Reservation or firm allotment to the extent of percentage specified in these
Guidelines can be made only to the following categories:

(a) ‘permanent employees of the issuer company and in the case of a new
company the permanent employees of the promoting companies’;

(b) ‘shareholders of the promoting companies in the case of a new company
and shareholders of group companies in the case of an existing company’
either on a ‘competitive basis’ or on a ‘firm allotment basis’.

(c) persons who, on the date of filing of the draft offer document with the
Board, have business association, as depositors, bondholders and
subscribers to services, with the issuer making an initial public offering,
provided that allotment to such persons shall not exceed 5% of the issue
size.

However, no reservation can be made for the issue management team,
syndicate members, their promoters, directors and employees and for the
group/associate companies of issue management team and syndicate
members and their promoters, directors and employees.

3. The issuer company is required to enter into an agreement with one or more
of the stock exchange(s) which have the requisite system of on-line offer of
securities.

4. The Lead Merchant Banker shall act as the Lead Book Runner. The primary
responsibility of building the book is of the Lead Book Runner.

5. The brokers, so appointed accepting applications and application monies, are
considered as ‘bidding/collection centres’. The broker/s so appointed, shall
collect the money from his/their client for every order placed by him/them and
in case the client/investors fails to pay for shares allocated as per the
Guidelines, the broker shall pay such amount.

6. The draft prospectus containing all the disclosures shall be filed by the Lead
Merchant Banker with SEBI. The total size of the issue shall be mentioned in
the draft prospectus.

7. The red herring prospectus shall disclose, either the floor price of the
securities offered through it or a price band along with the range within which
the price can move, if any.

8. In case of appointment of more than one Lead Merchant Banker or Book
Runner for book building, the rights, obligations and responsibilities of each
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should be delineated.

SEBI within 21 days of the receipt of the draft prospectus may suggest
modifications to it.

The Book Runner(s) and the issuer company shall determine the issue price
based on the bids received through the ‘syndicate members’.

Retail individual investors may bid at "cut off" price instead of their writing the
specific bid prices in the bid forms.

On determination of the price, the number of securities to be offered shall be
determined i.e. issue size divided by the price which has been determined.

Once the final price (cut-off price) is determined all those bidders whose bids
have been found to be successful shall become entitle for allotment of
securities.

No incentive, whether in cash or kind, shall be paid to the investors who have
become entitled for allotment of securities.

The broker may collect an amount to the extent of 100% of the application
money as margin money from the clients/investors before he places an order
on their behalf. The margin collected from categories other than Qualified
Institutional Buyers shall be uniform across the book runner(s)/syndicate
members, for each such category.

Bids for securities beyond the investment limit prescribed under relevant laws
shall not be accepted by the syndicate members/brokers from any category
of clients/investors.

On determination of the entitlement, the information regarding the same i.e.
the number of securities which the investor becomes entitled shall be
intimated immediately to the investors.

The final prospectus containing all disclosures as per these Guidelines
including the price and the number of securities proposed to be issued shall
be filed with the Registrar of Companies.

Arrangement shall be made by the issuer for collection of the applications by
appointing mandatory collection centres as per these Guidelines.

The online, real time graphical display of demand and bid prices at the
bidding terminals, shall be made. The book running lead manager shall
ensure the availability of adequate infrastructure for data entry of the bids on
a real time basis.

The investors who had not participated in the bidding process or have not
received intimation of entitlement of securities may also make an application.

Answer 8(b)

The concept of buy-back was introduced in the Companies Act, 1956 by the
Companies (Amendment) Act, 1999 by the insertion of Sections 77A, 77AA and 77B.
Buy-back is a process whereby a company purchases its own shares or other
specified securities from the holders thereof for any of the following purposes:

(i) to improve earnings per share;

(i) to improve return on capital, return on net worth and to enhance the long-

term shareholder value;
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(iii) to provide an additional exit route to shareholders when shares are under
valued or are thinly traded;

) to enhance consolidation of stake in the company;
) to prevent unwelcome takeover bids;
(vi) to return surplus cash to shareholders;
) to achieve optimum capital structure;
) to support share price during periods of sluggish market conditions;
(ix) to service the equity more efficiently.
The decision to buy-back is also influenced by various other factors relating to

the company, such as growth opportunities, capital structure, sourcing of funds, cost
of capital and optimum allocation of funds generated.

In terms of the SEBI (Buy Back of Securities) Regulations, a listed company may
buy-back its securities by any one of the following methods:
(a) from existing security holders on a proportionate basis through tender offer;
(b) from the open market through:
(i) book-building process;
(i) stock exchange(s);
(c) from odd-lot holders [Regulation 4(1)].




